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NATURE OF PROCEEDINGS

This appeal is due I n JflHHm^piniial 'or MassHealth benefits on July

12, 2012. MassHealth denied her application as a result of transfers made on December

7, 2006 to an irrevocable trust dated December 7, 2006, as MassHealth deems the trust

assets to be countable assets. Ms^^d^i appeals arguing that the trust assets are not

countable assets.

STATEMENT OF THE ISSUE

Whether the assets held in the irrevocable trust created by£NHBHMHlPare

countable assets as (1) the grantor has no rights to the principal and (2) the Trustee has no

right to access those assets for the benefit of the Grantor or any beneficiary until the

Grantor's death?

FACTS
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'currently ^Pyears old, is institutionalized and has been at the

same facility, namely, Life Care Center of Wilbraham in Wilbraham, MA, for

approximately six (6) years. As indicated at the hearing, there was an attempt by her

family to have her return to her home, but the stay was unsuccessful as she required both

a lift and two individuals to care for her on a 24/7 basis, which made the cost of care

prohibitive of her being at home. Her stay at the facility has been paid for privately since

her date of admission, which was more than 5 years ago. The real estate she owned was

transferred to her Irrevocable Trust on or about December 7, 2006, which was also more

than 5 years prior to her application for MassHealth benefits. She is represented by her

attorney in fact under a Durable Power of Attorney, namely her son, JUHBH^HP

There is no contest as to the facts or her need to be institutionalized on a permanent basis.

^^H^m^PB applied for long-term care benefits through MassHealth on or

about May 21, 2012. As a result of a review of the trust by the legal department of

MassHealth, the MassHealth worker was instructed to deny the application on the basis

of excess accessible assets under 130 CMR 320.019. MsJ^^^^Ai. by and through her

attorney in fact under a valid Durable Power of Attorney, has appealed the decision. A

Fair Hearing was held at the MassHealth office in Springfield, Massachusetts, on

November 26, 2012, and the Appellant was given further time to file this Memorandum

of Law as the Memorandum from the legal office of MassHealth to the eligibility worker

was presented to the Appellant at the hearing and never prior thereto,

ARGUMENT

MassHealth has based part of its reason for counting said trust assets as accessible

assets under 130 CMR 520.023(C) on the public and social policies surrounding the

Medicaid laws. It has cited Lebow v. Commissioner ofDiv. of MedAssistance, 433 Mass.

171 (2000) for the principle that individuals should not deplete assets in order to qualify

for Medicaid assistance. This argument is not based in law, but rather upon social

policies that were taken into account when the current laws were drafted. The statement

MassHealth relies on from Lebow stands for nothing more than dicta of one court's



personal views of asset depletion to qualify for Medieaid. The law does not make sueh a

gross over-generalization and does allow individuals to do as they wish with their assets

during their lifetime, albeit with restrictions.

The law provides striet rules for asset transfers prior to applying for Medieaid,

and so long as individuals do not violate those rules, MassHealth cannot deny benefits

based on a social policy or an unsupported theory that the transfers were done to avoid

laws and rules. See 130 CMR 520.019. The law allows individuals to do as they wish

with their property while alive and does not impose restrictions on an individual's

property rights. The Medieaid law was carefully crafted to balance an individual's

property rights (the ability to freely sell, transfer, destroy, etc.) with the governmental

interests of people placing themselves in poverty simply to qualify for MassHealth. As

such, the regulations provide rules penalizing certain transfers of assets, but once the said

penalties have expired, said transfers may no longer be used as bar to benefits.

Individuals are free to arrange their affairs in any manner they choose while alive,

including gifting property to heirs, friends, or loved ones while alive. The transfer of

assets is a right of every property owner that is free from governmental intrusion, so long

as tax issues and Medieaid issues are not offended. The Internal Revenue Service has set

forth guidelines for giving funds within limits. If the limits are exceeded, the gifts are

reportable and/or taxable. The Medieaid system has established a look-back period to

allow individuals to make lifetime transfers, but with the condition that if they do so

within a certain time period, there will be a penalty imposed preventing qualification for

Medieaid benefits. 130 CMR 520.019(B). MassHealth now appears to take the position

that all assets held in trust, regardless of when the transfers into trust were made as well

as the trust terms, should be counted for Medieaid purposes. This has no basis in the law

and violates the purpose of the look-back period. This position is evidenced by the

procedure of having the eligibility workers submit every trust to MassHealth's legal

department. Invariably, a denial is made based on some provision of the trust submitted

for review. In many of the eases, the decisions are rendered in favor of the applicant after

hearing, thus making the initial determinations questionable as unsupported by

established law, as well as being arbitrary and capricious.



MassHealth has also incorrectly cited the laws used in its brief. MassHealth has

cited 42 U.S.C. §1396(d)(2)(B) as stating that the portion of trust assets attributed to the

applicant shall be considered available. The cited statute says nothing of the sort, rather

the language of 42 U.S.C. §1396(d)(2)(B) states:

In the case of a Trust the corpus of which includes assets of an individual (as
determined under subparagraph (A)) and assets of any other person or persons,
the provisions of this subsection shall apply to the portion of the Trust attributable
to the assets of the individual.

42 U.S.C. §1396(d)(2)(B). This language in no way supports what MassHealth is

claiming it stands for in this matter. It is not until almost a full page later in MassHealth's

brief that it actually cites 42 U.S.C. §1396(d)(3)(B)(i) which states:

(B) In the case of an irrevocable Trust—
(i) if there are any circumstances under which payment from the Trust could be
made to or for the benefit of the individual, the portion of the corpus from which,
or the income on the corpus from which, payment to the individual could be made
shall be considered resources available to the individual, and payments from that
portion of the corpus or income. . .

This section of the statute provides when assets are to be considered available and

contradicts MassHealth's blanket statement that any assets that came from the applicant

must be countable. MassHealth's assertion is not only incorrect, but also a gross

mischaractcrization of the law.

MassHealth claims that the trust assets are available and countable to Ms.

This contention is incorrect and mischaracterizes the trust terms and the

applicable laws. Under the terms of the Trust^ABHHHHHHP'--- • < ' ! 1 1 - • ' • ! ' ; Article 2

(A), the Trustee is expressly prohibited from distributing any principal to the Grantor and

is further prohibited from making any distributions of principal to others for the Grantor's

benefit. The trust allows the Trustee to distribute only income to the Grantor during her

lifetime, and such distributions are only to be made at the Trustee's discretion. In this

particular case, as there is no income, no such disbursements have been made.

When reviewing the terms of this trust, the determination of what assets are

countable must be made based on the fact that this is an irrevocable trust. MassHealth

has cited the rules for revocable trusts as well as irrevocable trusts in its brief. The rules

for revocable trusts have absolutely no applicability in this matter. When determining



what assets under an irrevocable trust are countable assets for Medicaid purposes, the

relevant CMR states "[a]ny portion of the principal or income from the principal (such as

interest) of an irrevocable trust that could be paid under any circumstances to or for the

benefit of the individual is a countable asset." 130 CMR 520.023(C)(l)(a).

The trust at issue clearly allows for discretionary distributions of income to Ms.

Corriveau under Article 2(A); however, the trust expressly prohibits any distribution of

principal to her under any circumstances. The trust gives no latitude to the Trustee to

distribute principal to Ms.4HHRP;iiM the Trustee has no combination of powers that

would make a distribution of principal possible without violating both the terms of the

trust and the Trustee's fiduciary duty. MassHealth has made the unsupported argument

that "[p]ursuant to the Second Article, the applicant is entitled to distributions of income,

rendering the income clearly countable in an eligibility determination. 130 CMR

520.0123 (C)(l)(a). Likewise, the principal is also alleged to be available, and thus

countable. 130 CMR 520.023." This argument fails to give justification for why the

principal is included. MassHealth is simply making a bold and incorrect assertion that

because x1'--^^BHi9s access to the income, she can also reach the principal, which

is wholly incorrect and unsupported by long-standing trust law.

The CMR further states that *'[l]he home or former home of a nursing-facility

resident or spouse held in an irrevocable trust that is available according to the terms of

the trust is a countable asset." 130 CMR 520.023(C)(l)(d) (emphasis added). The key

language that must be recognized is that for a home to be countable under the CMR, the

home must be available to the nursing home resident. In this situation, Ms.^J HP1 :

no access to the principal of the trust, which includes the real estate; therefore, the home

is not available to her. Ms. ^HBVi does not have the ability to control the trust

principal, nor does she have any ability to convey it.

MassHealth argues that the applicant has retained substantial control over the trust

and the assets contained within. This assertion is incorrect as the terms of the trust are

clearly to the contrary. The applicant has the right to live in the real estate as expressed

in the trust. This provision clearly tells the Trustee that the purpose of this trust is to

provide a home for the applicant for as long as possible, but that the home must be

preserved as a duty to both the applicant and the remainder beneficiaries. The provisions



of the trust granting the use of the property cannot be read to give the Trustee the ability

to distribute principal to the applicant, nor can these provisions be interpreted to provide

any mechanism to give the home to the applicant. The Trustee is void of any discretion

as to the distribution of principal to Ms.^^^HHRuul the trust is abundantly clear that

Ms.^^BHMs never entitled to access the principal. As Ms-^^^^l^ius no access

to the principal, the principal of the trust is not an accessible and countable asset. 130

CMR 520.023 (C).

All terms of a Trust must be read together to understand the meaning of the trust.

See Doherty v. Director of the Office of Medicaid, 74 Mass.App.Ct 439 (2009). When

looking at the provisions of the trust as a whole, it is apparent that there is no set of

circumstances under which the applicant or any remaindermen eould receive or demand

any of the principal during the term of the trust. While the trust docs contain certain

powers exercisable by the applicant, these powers do not rise to the level of control or

availability of the principal of the trust. MassHealth may suggest that these powers make

the principal available; however, such a theory has no support in the law and is at best a

reiteration of the social policy that was considered when the laws were drafted.

The power of appointment retained by the applicant is a special power of

appointment, which is exercisable, if at all, only in favor of a very limited group of

individuals. A special power of appointment differs from a general power of

appointment with regard to ownership over the property covered by the power. Fiduciary

Trust Co. v. First Nat. Bank of Colorado Springs, Colo., 344 Mass.l, 10 (1962). Unlike a

general power of appointment, a special power of appointment is not "a close

approximation to a property interest." Id. at 11 (citations omitted). Thus, the holder of a

special power of appointment does not have an interest in the property that equates to

ownership or control over the property. A special power limits the class of individuals

who can receive the property, effectively eliminating the ability of the holder of the

power to do as the holder pleases with the property.

In this situation, the appellant's special power of appointment does not give her

control or ownership over the trust property. At most, Ms.^HIHPli can appoint the

property to the limited group of individuals listed in section (G) of the Second Article of

the trust, which hardly amounts to the ownership interest needed to make the trust



principal countable. Further, the special power expressly prohibits Ms.

exercising the power in favor of herself, her creditors, her estate, or the creditors of her

estate. Such a limitation evidences the impossibility of Ms.^^^^Hfewning the

property or having any meaningful interest in the property. As such, it would not be

countable under 130 CMR 520.023 (C).

MassHealth also incorrectly claims that the trust provisions that permit the

applicant to live in the house and the requirement that it not be sold without her

permission make the trust corpus countable. This argument is unfounded as neither the

ownership of a life estate1 in property nor a mere right to live in property create any right

to provide the holder any interest that would be considered an unlimited power over the

property. Similarly, the fact that the applicant's permission is needed to sell the property

is simply a mechanism to give added protection to the Grantor. Neither a life estate,

which the Grantor does not posses in the instant case, nor the permission requirement

allow the applicant to access the principal. These provisions are merely guidance to the

Trustee when managing the trust property. Additionally, even if the property were sold,

the applicant is entitled to only the income produced by the proceeds or the right to live

in the substituted property. She still would have no access to any principal proceeds or

payments from the sale.

MassHealth has also argued that the power conferred to the applicant under the

Tenth Article of the trust to change the Schedule of Beneficiaries is evidence of

ownership. Again, this contention is without merit. Such a provision has no effect until

the applicant's death and gives her no right to receive or access any amount of the

principal whether alive or deceased. The Schedule of Beneficiaries has no impact on any

part of the trust while the applicant is alive and will have no impact on her estate once

deceased. Hence, the Tenth Article in no way alters the trust provisions prohibiting the

applicant from accessing trust principal. Every trust has a remainder beneficiary, and the

applicant as Grantor has merely set forth her children, who are her heirs at law and the

natural object of her bounty, as the ultimate beneficiaries.

1 In fact, if the applicant had transferred her home and reserved a life estate at the time that she funded this
trust, her application would have been approved without issue. It is arbitrary and capricious to allow the
owner of a life estate to exclusively occupy the home without causing the asset to be countable for
eligibility purposes, while at the same time penalizing the holder of a right to reside retained in a trust for
the same right.
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Lastly, MassHealth has made the erroneous argument that because the Trustee has

broad powers under the Third Article of the trust, the Trustee could convert the principal

of the trust into an income producing asset such as an annuity. An investment tool, such

as an annuity, would affect the amount of net income generated by the trust assets, but

would in no way change the terms of the trust as to distribution of income or principal

from the trust. If an annuity were purchased with the trust assets, each payment from the

annuity would be comprised of the original principal and a very small amount of interest

thereon. Again, only the income from the annuity would be distributable to the applicant,

not the principal. As any portion of the annuity payment that was part of the principal

would not be distributable to the applicant, said portion would remain part of the trust

principal, which the applicant cannot access. Should the Trustee purchase an annuity, it

would have no impact on the Trustee's duties and responsibilities under the trust. As

such, the principal of the trust still could not be distributed to the applicant. Moreover,

the Trustee has no obligation to convert any assets held by the trust into income

producing assets. If the Trustee did convert the current asset into an income producing

asset, which is not agreed to by the applicant, there would be a breach of the Trustee's

fiduciary duty. Absent explicit direction provided to the Trustee, a Trustee may not

merely convert assets to those that would produce income. Similarly, a Trustee could not

convert income producing assets to non-income producing assets without potential

liability to a beneficiary.

A Trustee has a fiduciary duty not only to the income beneficiary, but also to the

remaindermen. If a Trustee violates their duty by providing additional funds to the

income beneficiary in contravention of the trust terms, the Trustee would be liable to the

remaindermen for any diminution in value of the remainder interest. Basic trust law

cannot be disregarded when reviewing the trust in this case. When there arc beneficiaries

whose interests follow the income beneficiary, "the trustee[J 'owe[sj a duty to them to

administer the trust with impartial consideration for the interests of all beneficiaries.'"

Harrison v. Marcus, 396 Mass. 423, 429 n. 11 (1985) (citing G.G & G.T. Bogert, trusts

and Trustees §541, at 165 (1978)). As such, the Trustee is legally at risk from converting

trust assets because of the negative impact it would have on the interests of the remainder

beneficiaries.
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MassHealth's assertion that the principal is available to

the assets could be converted into income producing assets ignores all aspects of trust law

and fails to recognize that every Trustee has a fiduciary duty that must be upheld. See

Murphy v. Murphy, 21 Mass.L.Rptr. 572 12*(2006) (stating that a Trustee has a fiduciary

duty to the beneficiaries of the trust). Trustees are obligated to give due regard to the

interests of all beneficiaries and may not give deference to one beneficiary over another.

M.G.L. c. 203E, §803. The Trustee cannot take assets and convert them as this act would

adversely impact the interests of the income beneficiary and the remaindermen, and

thereby significantly alter the trust. In its memorandum, MassHealth is essentially

claiming that Ms. fll^^Hf could reach the principal if the Trustee breached the

fiduciary duty and violated the trust terms by converting the trust assets into income

producing assets. This argument is entirely without legal basis and ignores the

longstanding trust law.

"fE]ven very broad discretionary powers are to be exercised in accordance with

fiduciary standards and with reasonable regard for usual fiduciary principles." Old

Colony Trust Co. v. Silliman, 352 Mass. 6, 10 (1967). As such, a Trustee is still bound to

obey the terms of the trust and may not deviate from those terms. The trust in this case is

clearly provides that Ms.^H HPh^s no access to the principal and that the Trustee

may not distribute principal to her under any circumstances. Should the Trustee

distribute any principal to ^S£HM|B- the remaindermen would have a claim against

the Trustee for breach of fiduciary duty for failing to follow the terms of the trust.

MassHealth cannot justifiably claim that the principal is an available asset simply

because there is a possibility that the trustee could unlawfully violate their fiduciary duty.

To accept such a claim as valid would undermine the basic concepts of trust law.

MassHealth has cited several cases in support of its position that the trust assets

are accessible and countable; however, all of the cases cited by MassHealth are clearly

distinguishable from the instant case. MassHealth has referenced the Cohen case for the

principle that an applicant cannot have their cake and eat it too. Cohen v. Comm 'r of the

Div. of Med. Assistance, 423 Mass. 399. (1996). The Cohen case deals with the concept

of distributive discretion as in Cohen, the Trustee had the discretion to distribute income

and principal to the applicant unless the applicant needed nursing home care, at which



time the Trustee's discretion to make such distributions terminated. Id Cohen is the

exemplar of using a trust to obviate the Medicaid system, and the court in Cohen

determined that the assets held in such trusts are accessible and countable. The trust at

issue here, however, has no provisions similar to those in Cohen. The trust at issue here

expressly prohibits distribution of principal under any circumstances, and there are no

shifting powers based upon the applicant's health or life status. As such, Cohen is clearly

distinguishable from the instant case and is inapplicable to the current situation because

there are no provisions involving distributive discretion in the instant trust.

Similarly, MassHealth's reliance on Doherty is also misplaced as Doherty

involves a situation dissimilar to the instant case. Doherty v. Director of the Office of

Medicaid, 74 Mass.App.Ct. 439 (2009). The two trusts are distinguishable because the

Doherty trust allowed the Trustee to apportion income and principal without regard to

statute or rule of law. Id. The Doherty Trust also had a provision that essentially

overrode another clause in the trust that stated that principal could not be distributed to

the Grantor. Id. The Trustee of the Doherty Trust also had the power to terminate the

trust and distribute the principal to the beneficiaries if the trust became too small to be

economically continued. Reading the Doherty Trust as a whole, it appeared that the

Trustee had powers that could have permitted the grantor to access the principal under

certain circumstances.

The trust at issue here does not have such overriding powers, and there are no

circumstances under which Ms.fjjmpcould receive principal. The Trustee has no

power that would allow distribution of principal or termination of the trust during the

Grantor's lifetime. Similarly, all of the Trustee's powers are limited by the language of

the Second Article of the trust that expressly prohibits distribution of trust principal to the

Grantor under any circumstances. Unlike the trust in Doherty, this language is not

overridden by any other trust provisions and, as such, the trust at issue here is clearly

distinguishable.

Finally, MassHealth ignores the fact that it is possible to have a self-settled,

irrevocable trust consisting of assets that will be deemed unavailable to the Settlor.

Guerriero v. Commissioner of the Div. of Med. Assistance, 433 Mass. 628, 633 (2001).

The court in Guerriero noted that when a Trustee has no legal discretion to pay principal
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to the Grantor, and is in fact prohibited by the trust from doing so, the trust principal is

not an includable asset. Id. at 635. This is the case at hand. The instant trust prohibits

the Grantor from reaching any of the principal and further prohibits distribution of the

principal to the Grantor by the Trustee. As such, the principal in the trust at issue here

should not be deemed a countable asset.

CONCLUSION

Ms. J^I^BBs Trust was drafted to preserve and protect the trust assets for Ms.

ultimate beneficiaries while still allowing Ms.^m^to live in the home.

Ms. ̂ ^^^H conveyed all ownership interest in the property to the trust, and pursuant

to the terms of trust, there are no circumstances under which any principal of the trust

could be returned to her. Ms. f^ff^^ entitled to only income from the trust and, as

such, it is only that net income, if any that is countable. Ms.4|̂ |Hb long term care

expenses were paid privately for more than five years at the facility as required. The trust

assets are inaccessible to Ms, fffffffand cannot be countable when determining

MassHealth eligibility. As such, MassHealth benefits should be granted to'

as of the date requested on her application for benefits.

Respectfully submitted,
The Appellant

her Attorney,

HYMAN G, DARLING, ESQUIRE
BACON WILSON, P.C.
33 State Street
Springfield, MA 01103
Ph: (413)781-0560
Fax: (413)739-7740
tratner@baconwilson.com
BBO# 114340
September 25, 2014
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I, HYMAN G. DARLING, hereby certify that on September 25, 2014, I caused a
copy of the foregoing APPELLANT'S MEMORANDUM OF LAW IN SUPPORT OF
APPEAL FOR MEDICAL ASSISTANCE to be served upon all interested parties by
mailing a copy thereof, postage prepaid, first class mail to:

Marc Tonaszuck
The Board of Hearings
Office of Medicaid
100 Hancock Street, 61'1 Floor
Quincy, MA 02171

Cristin Rossini
MassHealth Enrollment Center
333 Bridge Street
Springfield, MA 01103
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