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APPEAL DECISION

Appeal Decision: Denied Issue: Countable Assets

Deeision Date: 07/02/2013 Hearing Date: April 04, 2013

MassHealth Rep.: 1C. Racine Appellant Rep.:

Hearing Location: Springfield

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118F. Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

The Appellant received a MassHealth Denial Notice dated October 13, 2010, stating: "We have
reviewed your application for MassHealth. You are not eligible for MassHealth because: Lack of
Verifications: Verification of ALL assets in Trust, verification of source of insurance dividends &
status of insurance, verification of accounts closed in the last 36 months, and verification of
1 lomclown bank account #0250 "(Currently over $2000 asset limit for eligibility)." The Appellant
received another notice on December 06, 2010. stating: "The Division has denied your application
for MassHealth Standard benefits...because your countable assets arc over the program limit." The
notice indicates the Appellant is $586.717.00 over the program asset limit.

The Appellant appealed the MassHealth determination and after a fair hearing on July 13. 2011 a
decision was rendered on December 14, 2011, upholding the Massllealth action regarding the
asset amount.1 The Appellant filed a Complaint for Judicial Review pursuant to Chapter 30A of
the Massachusetts General Laws. The complaint was adjudicated in Superior Court and pursuant
to a decision dated December 03. 2012 the hearing decision was vacated and remanded to the
Board of Hearings for a new hearing2 [Appeal No. 1021232. Remand | (Lxh ib i t 1).

Prior to the remand hearing the Appellant received a notice dated July 05, 2012, stating: "We have
reviewed your application for MassI lealth. You are not eligible for Mass! lealth because: incomplete

1 The decision was "Approved in part; Denied m part" approving the original applieation date and upholding the
Acetic) 's denial that the Appellant is over ihe asset l i m i t .
: The Superior Court found the decision to be "fatal ly flawed" and indicated "a completely new hearing, before a
hearing officer is required."
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verifications: trust accls#..361A. #..8414, #..5630, and #..5800 from 10/4/10 - present.113 The
Appellant also received notices dated August 06 and 07, 2012. stating: "The Division has denied
you application for MassHcalth Standard benefits...because your countable assets are over the
program limit." The notices indicated the Appellant is $573,325.00 over the program limit (Exhibit
2). The Appellant appealed these notice timely on July 26, 2012 (130 CMR 610.015); Exhibit 3).
Due to the common issues, this appeal will be consolidated with the remand appeal.

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassIIealth has determined the Appellant is over the asset limit to receive MassHealth long-term
eare benefits.

Issue

Whether MassHcalth is correct in determining that the Appellant has countable assets that exceed
the MassHealth long term care program limits?

Summary of Evidence

On March 27, 2013, the Appellant's representative contacted the hearing officer through the Board
of Hearings (BOH) requesting the two separate MassHealth actions be consolidated for efficiency
as they involve common facts and issues. The Appellant's representative further requested the
hearing officer "request a statement of the issues, to define the issues, and, to accomplish this
purpose to request the parties participate in prehearing activities, including, but not limited to, a
prehearing conference or conferenees'XExhibit 6). The hearing officer responded to the Appellant's
representative's request on March 29, 2013. indicating the appeal matters would be consolidated
unless determined otherwise at the Fair Hearing and that if there is evidence and/or arguments that
the Appellant's representative is not prepared to address, the hearing record would remain open for
a response (Hxhibit V).5

The Appellant entered a skilled nursing facility on June 16, 2010. The first long term eare
application was submitted on the Appellant's behalf on August 31, 2010 seeking a July 11, 2010
coverage effective date. After a denial lor missing verifications, this application was reloggcd and
restamped with an application date of November 16, 2010; this application was denied for excess

1 This notice is the result of the Appellant 's submission of a MassHealth long term care application filed in May
2012, after the December 14, 2011 fair hearing decision, and prior to the December 03, 2012 Superior Court remand
order.
4 On March 21, 2013, the representative contacted the Director of the BOH with the same request and was directed
to address all requests and correspondence to the assigned hearing officer (Uxhibi t 5).
* At the Fair Hearing the appeals were consolidated as the actions involve the same issues and facts.
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assets on December 6, 2010. The Appellant submitted a second application on May 18, 2012, which
was denied for excess assets on August 7, 2012.

MassHealth submitted into evidence the Appellant's August 31, 2010 application; September 28,
2010 Request for Further Verifications; October 13, 2010 Denial Notice; November 16, 2010
Information Request Form; the Family Trust (including verification of assets) and a December 06,
2010 Denial notice (Exhibit 8); the Appellant's May 18, 2012 application; May 21, 2012
Information Request; July 05, 2012 Denial Notice; August 07, 2012 Denial Notice; a list of Trust
Assets (Exhibit 9); and a memorandum in support (Exhibit 10).

Through its legal opinion, MassHealth asserts that at the time of the long term care application on
August 31, 20106 it was determined that on May 23, 1990, the Appellant and her husband as
Grantors as well as Primary Beneficiaries established the Family Trust (Trust). The Trust was
funded with their assets and designated the Appellant's son and daughter as Trustees. MassHealth
maintains the Trust is a Medicaid Qualifying Trust (MQT) as defined by 130 CMR 520.022 and as
such all of the Trust assets are countable. MassHealth argues Article 3 - Beneficial Provisions
During the Lifetime of the Grantors7 and Article 5 - Termination of the Trust which Jeopardizes
Benefits8 are provisions that arc designed to defeat Medicaid eligibility standards and therefore must
be disregarded under Cohen v. Comm > of the Div. ofMed Assistance, 423 Mass. 399, 668 N.H.2d
769 (1996), and Lebow v. Comm'r of the Div. of Med Assistance, 433 Mass. 171 (2000). As a
result the entire corpus of the Trust is countable9 and the Appellant is over the $2,000.00 asset limit
for MassHealth eligibility.

The Appellant was represented by counsel who asserted the Appellant is requesting long term care
benefits as of July 11, 2010 with regard to Appeal No. 1021232 and as of February 04, 2012 or the

6 At the time of the init ial application the appellant's husband was also a resident of a long term care facil i ty
receiving MassHealth long term care benefits un t i l his date of death May 01, 2011.
7 Article 3 - BENEFICIAL PROVISIONS DURNG THE LIFETIME OF THE GRANTORS. Section 3.02. Principal
Distributions to the Grantors. The Trustees shall have discretion to pay to the Grantors or on their behalf so much of
the principal of the trust as is necessary to provide for their health, inc lud ing payment for nursing home care and
home health care, for a period of time ending thirty months after the most recent date that the Trustees received
Trust property from the Grantors. After that date, the Trustees shall have no discretion to invade principal on behalf
of the Grantors.
8 Article 5 - TERMINATION OF THE TRUST Section 5.02- Termination of the I nisi which Jeopardizes Benefits.
Notwithstanding any provision in this Trust appearing to the contrary, if, in the judgment of the Trustees, the primary
beneficiaries require any services or benefit for which they would qualify for assistance under any federal, state, or local
governmental program but for the existence, size, or terms of this Trust, and if the costs of such service or benefit are
such that they would, if borne by the Trust, risk substantial depletion of the Trust, the Trustees may, in their sole
discretion, terminate the Trust and distribute the Trust corpus to the beneficiaries named in Article 4.01 as though the
Grantors were deceased. If only one of the primary beneficiaries requires a service or benefit for which he or she would
qualify but for the existence of this Trust, the Trustees shall divide the Trust principal and accumulated income into two
shares, to be administered as separate Trusts in accordance wit the provisions of this instrument for each Grantor, and
with respect to the share set aside for the benefit of the Grantor requiring such service or benefit, terminate the Trust.
4 MassHealth assessed the assets of the Trust to be $586,599.80, which include: a mobile home ($7,000.00); real
estate in Casco, Maine ($460,330.00); TD Bank account ($17,103.46); boat ($840.00); Met Life Insurance
($2,282.40); Prudential Life Insurance ($6,610.11); Northwest Mutual Life Insurance ($19,281.96); and First
Allmerica Life Insurance ($ 10,151.87).
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earliest eligibility date with regard to Appeal No. 1214622. The Appellant's representative agrees
that the Trust is a Medicaid Qualifying Trust that provides the Trustees discretion for a 30 month
period to distribute principal to the Grantors; however since more than 30 months has lapsed since
the Trust last received Trust property from the Grantors, the Trustees have no discretion to invade
principal on behalf of Grantors (Article 3, Section 3.02). The Appellant stated that the last transfer
by the Appellant to the Trust occurred in October 1996 and the requested date for MassHealth long
term care benefits is July 11, 2010, therefore the Appellant's representative argues the Appellant has
had no legal access to the Trust principal since April 1999 based upon state and federal Medicaid
rules and the common law of trusts. The Appellant's representative states in assessing whether the
Trust principal is available to the Appellant the question is whether the Trustee has a "peppercorn of
discretion" to distribute principal as stated in Cohen and in this case the Appellant has had no right
to receive any of the principal from the Trust for more than 10 years prior to her application for
MassIIealth and the assets should not be countable. The Appellant's representative indicated that
she recognizes that the Trust income is countable for MassHealth purposes.

The Appellant's representative devoted a number of pages of her memorandum in support of
Appellant's application to the Appellant's payment to the Trustees for repairs of the septic system
for property in Maine as well the previous hearing officer's hearing decision and MassHealth's
subsequent request for a remand of the original decision.10 The Appellant's representative submitted
into evidence a list of exhibits (Hxhibit 11 Tabs 1-19); and a Memorandum in Support (Kxhibit 12).

At the request of the Appellant's representative the hearing record remained open until April 1 1 ,
2013. to allow time to review the MassHealth submission and determine if a response was
required (Hxhibit 13). On April 10, 2013, the Appellant's representative requested an opportunity
to respond to the MassIIealth memorandum and the record open period was extended for both
parties until May 11, 2013 (Exhibit 14).

MassIIealth responded with an additional Memorandum in Support on May 09, 2013, stating
nothing in the Appellant's memorandum of April 04, 2013 alters MassHealth's determination
that the Appellant is ineligible for long term care benefits as the Trust is a Medicaid Qualifying
Trust and therefore fully countable. MassHealth maintains the countability of the Trust is not
influenced by the provisions of Article 3 that attempt to cut-off distribution to the Grantors and
that in Cohen the Court specifically and unequivocally stated that countable assets in Medicaid
Qualifying Trust's include all amounts available to the Appellant, assuming the exercise of the
full discretion of the trustees, while disregarding any limitations on discretion. MassHeafth
continues that this concept was reiterated by the Massachusetts Supreme Judicial Court (SJC)
five years later in Lebow where the court stated: "We conclude that the trust satisfies the
definition of a Medicaid Qualifying Trust and that the full amount of the trust is deemed
available ... in calculating ... Medicaid eligibility. The consent requirements... may have been
appropriate estate planning techniques, but they were ineffective to circumvent the Medicaid
Qualifying Trust statute and the Medicaid laws." MassHealth argues a Medicaid applicant and

This remand is a de nova determination of the issue of the countability of the Trust assets. At the remand hearing the
issue, fads and conclusions are independent of the previous hearing decision and any assertions of Appellant's payments
to the Trust.
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trustee cannot hide behind a limiting trust provision or seek to invoke general trust principals or
laws in an effort to avoid Medicaid law, as the Appellant is attempting to do by claiming the
Trustees no longer have discretion to distribute principal to the Appellant. MassHcalth
continued that the Appellant's representative is incorrect when she asserts the Trustee must
currently have discretion to distribute trust principal in order for it to be countable. Under the
terms of the Trust the Appellant gave the Trustees authority to "pay to the Grantors or on their
behalf so much of the principal of the trust as is necessary to provide for their health, including
payment for nursing home care and home health care, for a period of time ending thirty months
after the most recent date that the Trustees received Trust Properly from the Grantors/'
MassHealth maintains it is irrelevant if any qualifying language (thirty months) or triggering
event (after most recent date Trustees receive property from the Grantors) has occurred or
lapsed. The examination is based on whether any lime during the existence or operation of the
Trust distributions could have been made. The Court found that the "purpose of the [Medicaid
Qualifying Trustj statute is to prevent individuals from using trust law to ensure their eligibil i ty
for Medicaid coverage, while preserving their assets for themselves or their heirs" (Lebow at p.
172, see also Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439 (2009) &
(Kxhibit 15)).

The Appellant's representative responded with an additional Memorandum in Support on April
10, 2013 stating pursuant to the Trust, the Trustees, not the Appellant, have unfettered authority
over the decisions to sell or hold assets of the Trust (see Article 7). The only right the
Appellant/Grantor retained in the Trust was the right to receive all of the net income, which is
countable for MassHealth purposes. The Trustees do not have the discretion to revoke the Trust
only to terminate at which time the principal will be distributed to the beneficiaries who are the
Appellant's three children. Further the Trust is not fully countable to the Appellant as Section
3.03 allows the Trustees to distribute principal to the Grantor's three children and therefore if it
were determined the principal was available to the Appellant she and her children would have
equal rights to the distribution under the Trustee's fiduciary obligation to the other beneficiaries
and the Appellant's interest extends to only to one quarter of the assets. The Appellant's
representative argues the Appellant's Trust is not like Cohen which concerned four Medicaid
Qualifying Trust's which had the discretion to distribute income and principal to the
grantor/beneficiary unless the distribution would cause the beneficiaries to become ineligible for
public assistance. The Trust in the case has no such provision with regard to principal. In Cohen
the Court found that the full amount of the trust was available to these beneficiaries at all times
because the trustees had discretion limited only by the beneficiaries" Medicaid eligibility status.
The Appellant maintains than in the present case the Trustee's discretion to distribute principal is
not pinned to the Appellant's MassHcalth status, but rather to the 30-month window for
distribution, which after it closes, the Appellant has no more access to the principal. This is also
unlike Doherty where the grantor retained the right to live in her home, but also had the right to
overrule the trustees' decision to sell the property (Doherty v. Director of the Office of Medicaid,
74 Mass.App.Ct 439 (2009)). In this case the Trustees arc without discretion to distribute
principal after the 30 months have elapsed no matter if the Appellant is in a nursing home or is in
need of cash. The Trustees have complete control over the trust Property and the Appellant has
not retained a "peppercorn'' of authority. Lastly, the Appellant rejects the assertion that a
Medicaid Qualifying Trust is always countable. In Guerriero v. Comm 'r of the Div, of Medical
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Assistance, 433 Mass. 628 (2001) the grantor/applicant gave the trustee discretion to distribute
income and principal to her. The grantor/applicant waived her right to principal and seven years
later applied for Medicaid and was denied. The Court found that when she waived her interest,
"she effectively transferred her interest back to the trust for the benefit of the remaining
beneficiaries." The waiver was not a limitation of the trustee's discretion but rather it "deprived
the trustee of any legal discretion." As in this current case the end of the principal distribution
was not tied to MassHealth eligibility but rather on a date certain - the end of 30-months
following the last transfer. The Appellant's representative concluded that MassHealth may
disapprove of individuals who have the foresight to establish irrevocable trusts many years
before they contemplate the need for nursing home care; however they do not have the authority
to ignore existing law or step beyond its mandate by creating new asset rules without legislative
orjudieial approval (Exhibit 16).

On May 13, 2013, the Appellant's representative requested an additional week to respond to the
MassHealth legal memorandum of May 09, 2013 (Exhibit 17). Although the representative was
informed during the Fair Hearing on April 04, 2013, that no additional memorandum would be
accepted after May 11, 2013, she nevertheless submitted another Memorandum in Support on May
21, 2013, arguing it was needed to respond to three new MassHealth arguments not previously
offered. I have included this untimely submission into the hearing record and note it presents
substantially the same arguments that were offered with the prior submissions (Exhibit 18).

Findings of Fact

Based on a preponderance of the evidence, 1 find the following:

1) On June 16, 2010 the Appellant entered a skilled nursing facility.

2) On August 31, 2010 a MassHealth long term care application was submitted on the
Appellant's behalf requesting eligibility effective July 11, 2010.

3) The August 31, 2010 application was denied for failing to provide verification of eligibility
and the denial was timely appealed.

4) Verifications were ultimately submitted and the application was relogged and rcstamped with
a re-application dale of November 6, 2010.

5) On December 06, 2010 the Appellant's application was denied for excess assets.

6) The Appellant timely appealed the denial and after a hearing held on July 13, 2011, the appeal
was approved in part (protecting the earlier application date) and denied in part (determined
MassHealth action to deny due to excess assets correct) (Appeal No. 1021232) .

7) The Appellant filed a second application for MassHcalth long term care benefits on May 18,

1 1 The remand decision docs not disturb the protection of the earlier application date.
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2012.

8) On July 5, 2012 the Appellant's second application was denied for excess assets.

9) The Appellant filed a request for review of Appeal No. 1021232 pursuant to G.L. c. 30A and
the matter was remanded back to the Board of Hearings for a new hearing on the excess asset
determination.

10) The remand hearing involves the denial of Appellant's August 31, 2010 and May 18. 2012
applications and the matters were consolidated for hearing.

11) The Trust was established on May 23, 1990, by the Appellant and her husband as Grantors,
beneficiaries and two of the Appellant's children as Trustees.

12) The Appellant and her now-deceased husband established the Trust during their lifetimes and
it was funded with their assets.

13) The Trust has total value of approximately $580,793.00 consisting of Appellant's real estate
located in Casco, Maine, several life insurance policies, a mobile home located in
Sturbridge, Massachusetts, a boat, and a bank account.

14) The Trust is a Medicaid Qualifying Trust.

15) The Appellant does not dispute the Trust is a Medicaid Qualifying Trust.

16) The Trust at Article 3 - BENEFICIAL PROVISIONS DURNG THE LIFETIME OF THE
GRANTORS. Section 3.02. Principal Distributions to the Grantors states - The Trustees
shall have discretion to pay to the Grantors or on their behalf so much of the principal of
the trust as is necessary to provide for their health, including payment for nursing home
care and home health care, for a period of time ending thirty months after the most recent
date that the Trustees received Trust property from the Grantors. After that date, the
Trustees shall have no discretion to invade principal on behalf of the Grantors.

17) The Trust at Article 5 - TERMINATION OF THE TRUST Section 5.02. Termination of the
Trust which Jeopardizes Benefits states - Notwithstanding any provision in this Trust
appearing to the contrary, if, in the judgment of the Trustees, the primary beneficiaries require
any services or benefit for which they would qualify for assistance under any federal, state, or
local governmental program but for the existence, size, or terms of this Trust, and if the costs
of such service or benefit are such that they would, if borne by the Trust, risk substantial
depletion of the Trust, the Trustees may, in their sole discretion, terminate the Trust and
distribute the Trust corpus to the beneficiaries named in Article 4.01 as though the Grantors
were deceased. If only one of the primary beneficiaries requires a service or benefit for which
he or she would qualify but for the existence of this Trust, the Trustees shall divide the Trust
principal and accumulated income into two shares, to be administered as separate Trusts in
accordance wit the provisions of this instrument for each Grantor, and with respect to the
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share set aside for the benefit of the Grantor requiring such service or benefit, terminate the
Trust.

18) The Trust states that the Trustees of the Trust have discretion to pay to the Grantors or on
their behalf so much of the principal of the Trust as is necessary to provide for their health,
including payment for nursing home care and home health care but limitations on the limit
of the discretion (Article 3, Section 3.02).

Analysis and Conclusions of Law

The Appellant is applying for MassI lealth (Medicaid) a public assistance program that is available to
pay for nursing facility services (long term care) where the applicant can evidence both clinical and
financial eligibility for the program. The clinical need for long tenn care services is not in dispute.
The Appellant filed her applications on the grounds of impoverishment, which if approved would
shift the cost of her nursing facility care to the publicly funded Medicaid/MassI lealth program;12 a
program that was established "to provide health care for indigent persons, and with the expectation
that individuals deplete their own resources before obtaining assistance from the government."L1

It is uncontested that the Appellant and her now deceased husband established the Trust in their
lifetimes, funded with their assets, they are beneficiaries and that the Trustees are two of the
Appellant's children. Further both MassI lealth and the Appellant's representative agree the Trust is
a Medicaid Qualifying Trust (MQT).

Since it has been agreed that the trust is a MQT the only issue is what amount of the Trust assets
are deemed available in the determination of the Appellant's MassI lealth long term care
application. MassHealth maintains that because the Trust is a Medicaid Qualifying Trust all assets
of the Trust are countable to the full exercise of the Trustees discretion. While Appellant does not
dispute the Trust is a Medicaid Qualifying Trust she argues the language of the Trust removes
any discretion from the Trustees to distribute Trust principal and therefore the assets cannot be
counted toward the Appellant's eligibili ty.

Although the Appellant's representative repeatedly argues that the Trust assets are not countable
because the Trustees arc prohibited from distribution of principal due to provisions in the Trust;
this argument is not persuasive. Trust documents, such as the Appellant's that attempt to limit
access to assets when applying for public assistance is the very reason why the MQT regulation
exists. The enactment of MassHealth and federal regulations are a response to an applicant's
attempts to evade MassHealth regulations and qualify for public assistance while they or their
family members retain access to iheir funds rather than utilizing the funds to pay for their own
health care (42 U.S.C §1396a(k) (trusts established prior to August 11, 1993); 130 CMR 520.022)).

'" MassHealth is a joint federal and state Medicaid program established in 1965 by Title XIX of the Social Security
Active, 42 U.S.C §1396 et seq., 42 C.F.R. §430 et seq.).

Lebow v Comm 'r of the Div ofMed Assistance, 433 Mass. 171, 172 (2001),
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The Appellant's representative cites Cohen arguing the Trustees do not have a "peppercorn of
discretion" to distribute principal because the Appellant has had no right to receive any of the
principal from the Trust because more than 30 months have past since the Appellant added any
assets to the corpus of the Trust. However in Cohen the court held that when determining if a
"peppercorn of discretion" exists, the trust language cannot be used to circumvent access. It "is
the text of the statute itself that leads to the conclusion that the grantor in [MQT] cases cannot
render themselves eligible for Medicaid assistance by these devices." Further when a Trustee's
discretion is limited by circumstances Medicaid eligibility should not "consider the
circumstances in which the trust assets are payable to a beneficiary but rather determined the
amount of assets deemed available by disregarding any limitations on trustee discretion." That
the "measure of the monies deemed available to the beneficiary under the terms of the [MQT] is
the amount the trustee under any circumstances has discretion to disburse."14 The Court's view is
contrary to what is being claimed by the Appellant's representative. The Court does not suggest
that limiting language should protect assets from Medicaid; rather the court holds that language
(hat shields funds from publically funded public aid programs such as Medicaid should be
disregarded and that all funds should be available if at anytime the Trustees had discretion to
disburse.

MassIIealth regulation 130 CMR 520.022(I3)(2), concerning Medicaid Qualifying Trusts states
"the total value of the trust property permitted under the terms of the trust to be distributed by the
trustee is countable in the determination of eligibility." ^ The regulation declares unequivocally
that if a trust is a Medicaid Qualifying Trust then the total value of the trust property is countable
(42 U.S.C §1396a(k)(trusts established prior to August 11, 3993); 130 CMR 520.022). This view
has been supported by the Court in both Cohen and restated in Lebow, which held that the "issue
is not whether the trustee has the authority to make payments to the grantor at a particular
moment in time. Rather, if there is any stale of affairs, at any time during the operation of the
trust that would permit the trustee to distribute trust assets to the grantor, those assets will count
in calculating the grantor's Medicaid eligibility."16

liven if the Appellant's argument regarding a lack of Trustee discretion could be remotely valid
the Appellant continues to maintain access to the funds. Although Article 3 Section 3.2 states the
Appellant is denied access to the Trust funds thirty months1 after the last deposit of Trust
property received from the Appellant, there is no Trust language which limits the Grantor
(Appellant) from adding Trust property at anytime to the Trust and regain access to the funds.

N Cohen v. Comm > of the Div. ofMed. Assistance, 423 Mass. 399, 668 N.H.2d 769 (1996).
' - 130 CMR 520.022: Trusts or Similar Legal Devices Created before August 1 1, 1993 (B) Medicaid Qual i fy ing
Trust. (1) A Medicaid qual ifying trust is a revocable or irrevocable trust or s imilar legal device, created or funded by
the individual or spouse, other than by a wil l , under which (a) the ind iv idua l is a beneficiary of all or part of the
discretionary or required payments or distributions from the trust; and (b) a trustee or trustees are permitted to
exercise any discretion to make payments or distributions to the indiv idual . (2) The maximum amount of payments
or fair-market value of properly that may be permitted under the terms of the trust to be distributed to the ind iv idua l
assuming the full exercise of discretion by the trustee or trustees for the distribution of the maximum amount to the
ind iv idua l is countable in the determination of e l i g i b i l i t y . .. .
lb See Ae/ww at p. 178.
17 The 30 months is not a random choice, this period reflect a previous disqualification period and is an attempt to
overcome a disqualification period.

Page 9 of Appeal Nos.: 1021232 & 1214622



The Appellant needs only to add $.01 to the Trust and the Trustees wi l l once again have the
ability to distribute as much of the $580.793.00 in principal as necessary to the Appellant to
provide for her health, including payment of nursing facility long term care. To have this
nonsensical probability its very terms better defines why this exculpatory language is
disregarded.

To make a determination that the Appellant's Trust is non-countable would ( 1 ) undermine the
very intent of the regulation to disregard language which is designed to subvert access to
resources available to pay lor long term care; and (2) permit the Appellant to qualify for public
assistance while maintaining future access to the Trust assets by funding the Trust a token
amount or as staled in Cohen allow the Appellant to have her "cake and eat it to."

Because the Trust is a Medicaid Qualifying Trust and the Trustees discretion reaches the ful l
amount of the principal and income under Article 3. Section 3.02 and that Trust principal is over
the $2.000.00 asset limit, Massllealth correctly determined the Trust assets are fully countable
under MassHealth regulations and the Appellant is inel igible for MassHealth long term care
benefits. This appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

MHC at Springfield
MassHealth Legal
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