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1. Introduction

These two appeals of MassHealth denials of nursing home benefits to the appellant,

i, center on whether the principal of \h^i^ffff Family Trust dated May

23, 1990 (the "Trust," Tab 4), is an available asset, rendering MslHHBk ineligible for

MassHealth nursing home benefits. Appeal No. 1021232 is before the Board of Hearings on

remand from Worcester Superior Court. (Order dated October 12, 2012, Tab 2). Appeal No.

1214622 is the appeal of the denial of Ms.^j^^^^ second application. (Denial notice, Tab

3.b). Because the two cases turn on the same evidence, the hearing officer has consolidated the

two appeals for purposes of the current fair hearing.1

In Appeal No. 1021232, Ms.^f^P^is requesting benefits dating back to July 11,

2010. In Appeal No. 1214622, Ms.^^Jj^requested benefits dating back to February 4,

2012, or the earliest date eligible. (Applications are attached hereto at Tabs 17 and 18). In this



consolidated appeal, the appellant hereby requests benefits retroactive on or about July 11, 2010,

the earliest date her assets were reduced to the $2,000.00 program level.

2. Procedural History

The appellant entered Webster Manor long term care facility on or about June 16, 2010,

after being hospitalized for injuries sustained in a fall. (Decision Appeal N. 1021232, p. 4, Tab

(Tab 12, p. 5). She applied for MassHealth on or about August 12, 2010, seeking long term care

benefits retroactive to July 11,2010. Her application was denied twice, first for lack of

verifications and the second denial dated December 6, 2010, which is relevant to this appeal, for

assets exceeding the $2,000 program limit. (Tab 12, p. 5).3 The caseworker at the Springfield

MEC included the principal of the Trust as a countable asset. It is undisputed that Ms. tHW

has a right to receive the net income of the Trust and such income is countable. (Tab 12, p. 5).

The second application dated May 15, 2012 was denied on or about August 7, 2012, for

assets exceeding the $2,000 program limit. (Notice, Tab 3.b.). As in the first case, the notice

cited the MassHealth regulations at 130 C.M.R. 520.003 (Asset Limit) and 519.010 (MassHealth

Senior Buy-In), with no further information.

In its memorandum filed at the fair hearing conducted July 13, 2011 (Appeal No.

1021232), respondent asserted that the Trust principal was a countable asset for all time because

the Trustees could distribute principal to the appellant for a certain period, and that language

foreclosing the Trustee's discretion should be ignored. (Memorandum of Katy Schelong,

Assistant General Counsel, dated July 1, 2011, "KS Memo," Tab 13 ). Hearing Officer

1 See correspondence from Brook Padgett, hearing officer, Tab I.b.
2 The Decision in Appeal No. 1021232 was issued by Hearing Officer Mark Tonaszuck on December 14, 2011. (See
Legal Argument at Section 7.C, below.)



Tonaszuck upheld the denial on different legal grounds. He deemed Trust principal became

available and countable when Ms.^BBHV advanced funds to the cash-strapped Trustees to

pay for a septic system repair, which restored the Trustees' discretion to distribute principal to

her for the ensuing thirty (30) months. (Tab 12, pp 10-11).

Ms.^Hl^^^appealed the Decision in Worcester Superior Court. On appeal, the

respondent/defendant reiterated its position, at odds with the hearing officer's finding, that the

Trust fund was entirely countable from inception. (Defendant's Memorandum in Opposition, p.

p. 16 et seq., Tab 14). The respondent/defendant went so far as to request a remand, charging the

hearing officer with bias against his own Office of Medicaid because he ruled in its favor on

different legal grounds and with malfeasance, asserting that the hearing officer did not afford the

respondent the opportunity to respond to evidence Ms. fl HHfe presented in the open record

period. The judge remanded the appeal, stating both Ms^ff^t and the Agency might

benefit from a completely new hearing before a different hearing officer due to the "numerous

claims made by the Agency." (Memorandum and Order dated October 12, 2012, Tab 2).4

Funds in t i ic^KBfc Family Trust are not available to the appellant based upon state

and federal Medicaid rules and the common law of trusts. She has had no legal access to Trust

principal since April 1999, Her $14,000 advancement to the Trustees for septic repairs was her

obligation under the terms of the Trust and required by the Trustees. It was not a gift or addition

to principal. The Trustees used the funds for the septic repair and other real estate costs. The

payment was no different in substance from dozens of other payments Ms.^BMHft made to

maintain Trust property she occupied - none of which respondent penalized. The form of the

3 Plaintiffs husband<^0H^PHHk n:i(l entered a nursing facility in 2004 and received MassHealth benefits
from 2004 until shortly before his death May 1, 2011.
4 Query how the respondent would further benefit from a second hearing when it prevailed in the original Decision.



payment - an advance to the Trustees rather than directly to the provider — was necessitated by

the condition of the ground, the timing of the repair and the type of work.

The other unusual aspect of this appeal is the way it came before this second fair hearing.

Respondent's fair hearing rules require that the respondent accept the hearing officer's ruling of

law unless vacated by the court. 130 C.M.R, 610.085(A). In Appeal No. 1021232, the hearing

officer upheld respondent's denial of Ms.KB •& application. Yet when appellant exercised

her right to appeal to Superior Court, requesting reversal or remand of the Decision, respondent

violated its own rules and asked the judge to remand the case on its behalf. (Tab 14, p. 11). The

Superior Court judge remanded the matter to the Board of Hearings but provided no guidance

regarding the findings in the Decision, (Tab 2),

Ms. llMlBoccupied and used the Trust properties continuously until she fell and

entered the nursing home for an extended stay on June 16, 2010. Her husband^d^mB*

HUHK used the properties until his health failed and he entered a nursing facility in 2004.

Notably, Mr. MBMP was on MassHealth from 2004 until his benefits were terminated shortly

before his death May 1, 2011, No appeal was brought regarding the termination of benefits to

Evidence submitted with the first and second MassHealth applications, both of which are

attached hereto, shows that Ms.flttWs personal assets were reduced below the $2,000

program level as of July 11, 2010, the earliest requested beginning date for MassHealth benefits.

(Tabs 10 and 11). Accordingly, if the Trust principal is not counted, Ms.^lMIB would be

eligible for retroactive MassHealth benefits on or about July 11, 2010.



3. Summary of Arguments.

A. Is the principal of an irrevocable Trust a countable asset where the Trustee is
foreclosed from distributing principal to the grantor/beneficiary once the thirty-month period for
allowable discretionary distributions of Trust principal has expired.

B. Did the appellant's payment to the Trustee for septic repairs constitute an addition to
Trust property, re-opening the Trustee's discretion to distribute principal to her, where such
payment was her obligation under the Trust, not intended as a gift, was necessary to render the
real estate habitable for the income beneficiary, and was in fact expended on necessary repairs
and not accumulated by the Trustee.

C. Did the Agency violate its own regulations in (i) requesting a remand of the hearing
decision in Appeal No. 1021232 and (ii) asserting that the hearing officer who presided in the
fair hearing on July 13, 201 1 , was biased against the Agency where it did not raise such
allegations at the hearing, during the open record period, before or after the hearing officer's
Appeal Decision, or at any time prior to its August 13, 2012 submission of Defendant's
Opposition in the appellant's appeal under G.L. c. 30A.

D. Even if Agency is correct that Trust principal is countable, if Ms4MHMMs one of
four beneficiaries permitted to receive distributions of principal, did Agency err in counting the
entire Trust principal as hers.

E. Is an irrevocable trust rendered revocable and thus countable to a grantor/applicant,
where a trustee has the ability to terminate and distribute trust assets to individuals who are not
the grantors and where the grantors have a special power effective at their deaths to redistribute
trust assets among their descendants.

4. Facts: Summary of Relevant Trust Provisions.

amtly Trust dated May 23, 1990. The Trustees

r. The Trust (Tab 4) provides in pertinent part as follows:

a. Net income is payable to the grantors in equal shares if both are institutionalized, or all

to the spouse living in the community (Section 3.01(C)).

5 The appellant was not allowed to obtain discovery or a statement of respondent's issues prior to this fair hearing
and thus was unable to fully and properly prepare her presentation. (See correspondence between appellant's counsel
and Board of Hearings, Tab 1). The Summary of Arguments was prepared from the papers respondent and appellant
submitted in Appeal No. 1021232 at the prior fair hearing and Worcester Superior Court proceedings.

I died May 1, 2011. (Death certificate, Tab 9.c).



b. Trustees have discretion to distribute principal to the grantors "for a period of time

ending thirty months after the most recent date that the Trustees received property from the

Grantors." At the close of said 30-month period, "the Trustees have no discretion to invade

principal on behalf of the Grantors" (Section 3.02).

c. Ms. flBHfc has the right to use and occupy the real property in the trust, but if the

Trust does not have sufficient liquid assets to cover the real estate carrying costs, "the Grantors

shall be required to pay the expenses associated with ownership and maintenance of such real

property, including but not limited to, real property taxes, homeowner's insurance, condominium

fees, repairs and maintenance from their own funds" (Section 10.02(A)).

5. History of Additions to Trust.

cottage in •^•Mfe nuo the Trust. Shortly thereafter, they transferred into the Trust two

boats of little value, various insurance policies with loans against cash surrender value, a

BankNorth/Pcopies bank account (#7750) and a certificate of deposit valued at approximately

$20,000. The last transfer, the assignment of their mobile home located at<

•̂••Bft Massachusetts, occurred on or about October 17, 1996. (Evidence of Trust assets,

Tab 9).

Because the last transfer by the applicant and her spouse occurred in October 1996, the

30-month window for Trustee distributions of principal ended on or about April 17, 1999. (Tab

4, Section 3.02). The requested start date for MassHealth benefits was on or about July 11, 2010.

In accordance with the terms of the Trust, therefore, the Trustee has had no discretion to

distribute principal I N M ' i BHBBBfrfor more than 60 months prior to the date of her application

for MassHealth benefits.



The Agency calculated the total value of the assets placed in Trust to be approximately

$585,717 as of the application date. (Denial notice dated December 6,2010, Tab 3.a). The

documentation provided herein shows assets totaling $580,793 as of the July 13, 2011 eligibility

(Tab 9). The only liquid assets immediately available in the Trust in March 2009 when the

septic system contractor was hired was a bank account with approximately $4,724.03. (Tab 5.c).

6. Payments for Real Estate Carrying Costs

Financial documents submitted herewith show that the septic repair cost was born equally

by the Trust and Ms.•••••individually. The payment by Ms^l^j^BPto the Trustee was

an advancement for such work and was reimbursed to her when the Trust became solvent. The

Trustees had total authority to require the payment, even without reimbursement, as a condition

of her use of Trust property. Section 10.02(A) of the Trust directs the Trustees to look to Ms.

for payment of property expenses and repairs if Trust funds are unavailable. The

evidence shows that in March 2009, Trust funds were insufficient. (Tab 5.c).7

In the fall of 2008, the septic system in the^^BBM cottage failed and upon

inspection the Trustees discovered the system would need extensive repairs to meet code

requirements. (Tab 5.a; Transcript, p. 19, Tab 16). The following March 2009, after several

exchanges between him and the Trustees, contractor Allan Griffin submitted an estimate of

$14,000- $15,400 for the work, (Tab 5.a). At this time, the balance in the Trust bank account

was $4,724.03. (Tab 5.c).

On or about March 19, 2009, Ms.l^HB^P05^ $14,000 into the Trust account,

the lower estimate quoted by Mr. Griffin. The check made payable "for deposit only" and the

deposit slip marked in her hand, "for septic repair," are clear, contemporaneous evidence that she

7 In June 2008 she deposited her $600 IRS tax return check into the Trust. At the time, the Trust held $2,900 in
liquid assets. (Tab9.b).



was not making a gift, but advancing funds to the Trustees to be used for the septic repair. (Tab

S.b).

The Trustees made a partial payment to Allan Griffin on June 1, 2009 (Tabs 5.d and f,

9.b). After he began work the contractor became concerned that the repairs needed were more

extensive than he originally estimated, (Correspondence, Tab 5.a), On or about July 30, 2009,

Ms^^H^Bpaid another $6,500 from her personal account to Allan Griffin (Tab 5.e).

Ultimately, the contractor held to his initial quote and was paid in full from the Trust funds,

(Tab 5.f).

As evidenced by the documentation submitted with this memorandum, the moneys Ms.

^ •̂̂ ^^ •̂•̂ B•••^Pdeposited in the Trust were expended by the Trustees for taxes, insurance costs,

electricity and other costs of the Casco home. (Tab 6). Other expenses for the upkeep, repair and

carrying costs of the Casco home and Sturbridge mobile home, which was MsJ

primary residence, were paid either by the Trustees from the funds on deposit or by Ms.

'from her personal accounts (see documentation of payments by the Trust and

appellant at Tabs 6, 7, 9.c).

After the Trustees received the proceeds from the matured certificate of deposit and a

loan against a Trust life insurance policy, they reimbursed Msjjifffft advancement by

paying approximately $14,480 for pre-need funerals for her and her husband, (Tab 8). As was

noted above, in the final analysis, the Trustees paid $6,500 for the septic work and Ms.

lid $6,500 for the work.

The Trust had no income to report and did not file income tax returns after 2004.

(Transcript, p 32, Tab. 16.a). In accordance with Section 10.02 of the Trust, the Trustees used the



income as well as other assets to maintain the properties and required MsJ^fHB^o pay the

carrying costs when they believed Trust income was insufficient. (Tabs 6, 9.b).

The evidence shows that the 30-month window in which Trust principal was available to

MsJBMBHW^nded on or about April 17, 1999, or nearly six years prior to June 2005.

Accordingly, the Trustee was foreclosed from distributing principal to Msffj^f^Eor more

than five years prior to the date of her application on or about July 11, 2010.

1. Legal Arguments.

A. Where the Trustees of an irrevocable Trust have no discretion to distribute
principal to a grantor/beneficiary who applies for MassHealth, Trust principal is not
counted as available to the applicant.

1. MassHealth rules only count assets a Trustee may distribute to the applicant.

Federal and state laws are clear and well-settled: If Trustees have discretion to distribute

to the beneficiary of a self-settled trust, creditors of the beneficiary may reach the maximum

amount of Trust assets or income allowed to be distributed. 42 U.S.C. § 1396p(d)(3)(B); Cohen

v. Comm'r, Div. of Medical Assistance, 423 Mass. 399, 413 (1996); Lebow v. Comm'r. 433

Mass. 171, 176 (2001); Ware v. Gulda, 331 Mass. 68, 71-72 (1954); Restatement (Second) of

Trusts, § 156 (1959). Conversely, if Trustees are precluded pursuant to an enforceable standard

from distributing trust assets to the beneficiary of a self-settled trust, the precluded portion,

whether income or principal, is unavailable to creditors. 42 U.S.C. 1396p(d)(3)(B)(ii); Guerriero

v. Comm'r, Div. of Medical Assistance. 433 Mass. 628, 634-35 (2001).

The respondent has asserted that the Cohen case stands for the proposition that a trust in

which the Trustee had past discretion to distribute automatically and forever renders Trust

principal as a countable asset. (See, Defendant's Opposition8, p. 14, Tab 14; also KS Memo9,

8 Defendant Opposition submitted in response to Plaintiffs Motion for Judgment on the Pleadings, Worcester
Superior Court Civil Docket No. 2012-00097.
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pp. 1, 4-5, Tab 13). The respondent is incorrect. The Court in Cohen addressed Trusts in which

the Trustees had unfettered and current discretion over principal distributions. Cohen v. Comm'r.

Div. of Medical Assistance. 423 Mass, at 413. The justices did not address trusts, such as the

^^^H^P;amily Trust, where a trustee has no discretion to distribute principal to the grantors

or such discretion was foreclosed. The respondent's analysis also conflicts with a string of

Massachusetts cases decided after Cohen, including Lebow and Guerriero. cited above, which

found or stated in dicta that if a trustee has no discretion to distribute a trust interest, such interest

would not be counted as an asset for MassHealth purposes. "[A] trust is an MQT if the trustee

may exercise any discretion so that the conditions for distribution are not "completely fixed for

all circumstances [citation omitted]. The issue is whether [the] trustee . . . has the power to make

a distribution, not whether he is required to do so," Lcbow, 433 Mass, at 177. As discussed

below, the respondent's own regulations at 130 C.M.R. 520.022(B)(2) follow the case law, not

the respondent's flawed analysis which does not gain validity through repetition.

In its other writings on this subject, the respondent has confused the words "attributable"

and "countable" - the respondent proposed that any trust asset "attributable" to the

grantor/applicant considered countable for eligibility purposes. (Sec, Memorandum to

Tewksbury MEC dated May 11, 2012, the "Tewksbury Memo," p. 2, Tab 15).10 The respondent

asserts that a federal statute, 42 U.S.C. § 1396(p)(d)(2)(B), on page 2 of the Tewksbury Memo,

supports this proposition. Again, the respondent is incorrect. That referenced statute does not

address whether the principal of a self-settled Trust is countable and does not state, as the

respondent also asserts, that the "portion of the Trust attributable to the assets of the applicant

shall be considered available." The statute reads, in pertinent part:

9 Respondent's Memorandum was submitted into the record of Appeal No. 1021232
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(d) Treatment of trust amounts.

2) (A) For purposes of this subsection, an individual shall be considered to have established a
trust if assets of the individual were used to form all or part of the corpus of the trust and if any of
the following individuals established such trust other than by will:

(i) The individual.
(ii) The individual's spouse.
(iii) A person, including a court or administrative body, with legal authority to act in
place of or on behalf of the individual or the individual's spouse.
(iv) A person, including any court or administrative body, acting at the direction or upon
the request of the individual or the individual's spouse.

(B) In the case of a trust the corpus of which includes assets of an individual (as determined under
subparagraph (A)) and assets of any other person or persons, the provisions of this subsection
shall apply to the portion of the trust attributable to the assets of the individual.

42 U.S.C. § 1396(p)(d)(2)(A) - (B). The statute narrowly provides that the portion of a trust

contributed by the individual applicant or his or her spouse - the portion "attributable" to the

applicant - must be analyzed under the Medicaid countable asset rules. The question of whether

the attributable portion is available to the applicant is set forth in 42 U.S.C. § 1396p(d)(3)(B):

(B) In the case of an irrevocable trust—
(i) if there are any circumstances under which payment from the trust could be made to or

for the benefit of the individual, the portion of the corpus from which, or the income on the
corpus from which, payment to the individual could be made shall be considered resources
available to the individual, and payments from that portion of the corpus or income—

(I) to or for the benefit of the individual, shall be considered income of the
individual, and

(II) for any other purpose, shall be considered a transfer of assets by the
individual subject to subsection (c) of this section; and

(ii) any portion of the trust from which, or any income on the corpus from which, no
payment could under any circumstances be made to the individual shall be considered, as of the
date of establishment of the trust (or. Jf later, the date on which payment to thcjndividual was
foreclosed) to be assets disposed by the individual for purposes of subsection (c) of this section,
and the value of the trust shall be determined for purposes of such subsection by including the
amount of any payments made from such portion of the trust after such date.

(emphasis added).

The respondent's own statutes concur that the operative word is distributable — not

attributable ~ in determining whether a Trust fund is countable to the applicant. 130 C.M.R.

520.022(B)(2). Even the previous hearing officer and caseworker disagreed with the

1 Appellant was not permitted to receive respondent's statement of issues prior to this hearing and addresses the
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respondent's interpretation of the law. (Decision, pp. 10-11, Tabs 12 and 13.b). Further, the

respondent directly contradicts Massachusetts law in asserting that the provision foreclosing the

Trustees' discretion to make principal distributions after 30 months should be "disregarded

because it was meant to defeat Medicaid eligibility standards." (KS Memo, p. 5, Tab 13), "[W]e

have no doubt that self-settled, irrevocable trusts may, if so structured, so insulate trust assets

that those assets will be deemed unavailable to the settlor." Dohertv v. Dir. Office of Medicaid.

74 Mass.App.Ct. 439, 443 (2009). "One or two expressions in the trust deed must not be so

construed as to impair or destroy the whole scheme of the trust, when another and more

reasonable construction is possible." Shirk v. Walker, 298 Mass. 251, 261 (1937).11

In assessing whether Trust principal is available to ̂ I^HHIBthe relevant inquiry is:

Does the Trustee have "a peppercorn of discretion" to distribute principal to her. Cohen, 423

Mass, at 414. "The question is not whether Lebow, as trustee, actually exercised such discretion

but whether he had any discretion to do so pursuant to the trust instrument." Lebow, 433 Mass.

at 175 (emphasis added). Msd^^BPhad no right to receive principal from this Trust for

more than 10 years prior to her application for MassHealth benefits, and therefore, the principal

of the Trust is not a countable asset for MassHealth eligibility purposes.

2. Msl̂ ^B^^s advance to the Trustees for septic repair, if countable, is countable
against income, not principal.

Payments received by a Trustee for rent or interest are generally allocated to income,

with property carrying costs chargeable against income as an expense. M.G.L. c. 203D, §§ 2,

14; Shirk v. Walker. 298 Mass. 251, 257 (1937). Pursuant to G.L. c. 203D, § 25(2), aTrustee is

required to disburse from the income of the Trust, "all of the other ordinary expenses incurred in

connection with the administration, management or preservation of trust property and the

Tcwksbury memo on the chance it reflects respondent's current thinking on trust cases.
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distribution of income, including . . , ordinary repairs. ..." Trust principal is defined as

"property held in trust for distribution to a remainder beneficiary when the Trust terminates."

G.L. c. 203D, § 2. Section 1.03 of theflQUPPamily Trust defines the "Trust Fund" as

property transferred, conveyed, assigned, appointed or devised to the Trustees. (Tab 4). The

Trust identifies net income as "interest and dividends, after the deduction of all taxes ..., direct

and indirect expenses chargeable (sic) to the production of interest and dividends, and carrying

charges of any real property owned by the Trust.. . ." Within these limitations, the Trustees have

the power to retain income reserves for expenses, taxes, depreciation and other liabilities. Thus,

pursuant to Massachusetts law and the terms of the Trust itself, payments for real estate carrying

costs are allocated to income, whereas the respondent incorrectly infers that such a payment by

Ms.MHMVshould be attributed to principal. (See, Denial Notices, Tab 3, referencing 130

C.M.R. 520.003).

To resolve whether a receipt or a cost should be allocated to income or principal, our

courts consider the grantor's intent, as manifested in the trust instrument, the grantor's spoken

words and conduct, as well as the overall purpose of the trust, G.L. c. 203D, § 2. "A trust

instrument must be construed to give effect to the intention of the donor as ascertained from the

language of the whole instrument considered in the light of circumstances known to the donor at

the time of its execution." Dana v. Gring. 374 Mass. 109,117 (1977) (citations omitted). "[T]he

whole instrument is to be considered,... with some meaning being given, if possible, to all

parts, expressions and words used, discarding and disregarding no parts as meaningless, if any

meaning can be given them consistently with the rest of the instrument." Dumaine v. Dumaine,

301 Mass. 214, 218 (1938). A trust must not be construed so as to impair or destroy the whole

scheme of the trust, when another and more reasonable construction is possible. Shirk v.

11 Distinguished on other grounds by Amerige.v, Goddard. 316 Mass. 566, 574 (Mass. 1944)
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Walker, 298 Mass. 251,261 (1937) (emphasis added) (income beneficiaries could not demand

distribution of all accumulated income based upon "very narrow and literal construction" of trust

clause); see also. Dotv v. Comm'r of Internal Revenue. 148 F.2d. 503, 502 (1945) (if all receipts

are treated as additions to trust principal, the income beneficiary would receive no distributions).

"It is fundamental that a trust instrument must be construed to give effect to the intention of the

donor as ascertained from the language of the whole instrument considered in the light of

circumstances known to the donor at the time of its execution." Groden v. Kcllev, 382 Mass.

333,335(1981),

In the irrevocable Trust at issue, Ms.jfl|mpand her late husband specifically retained

the rights to receive net income and occupy Trust real estate. Their right to Trust real estate was

limited to their personal use, the one condition being that if the Trust did not have sufficient

funds the grantors could be called upon to cover carrying costs. Section 10.02(A) of the Trust

does not specify the form or procedure for these obligated payments; the form is left to the

discretion of the Trustees. (Tab 4). Trustees have the authority to use the payments to maintain

cash reserves to cover liabilities for Trust expenses (Section 7.01(N)), which occurred with the

septic system transaction. The Trust only requires that the Trustees first look to Trust assets

before requiring payment from the grantor/appellant. From time to time, the Trustees used

income and principal to cover real estate costs by borrowing against insurance policies as well as

depleting the certificate of deposit (Tab 9). The Trustees are also prepared to testify that they

used their personal funds to pay ongoing expenses from time to time when funds were low. "It is

fundamental that a trust instrument must be construed to give effect to the intention of the donor

as ascertained from the language of the whole instrument considered in the light of
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circumstances known to the donor at the time of its execution." Groden v. Kelley. 382 Mass.

333,335(1981).

If the respondent's narrow and literal reading of the Trust instrument is correct, every

payment Ms,̂ |̂ ^^P^as obliged to make for upkeep of Trust real estate would be "Trust

property" that would trigger the Trustees' discretion to distribute principal to the grantors. Such

an interpretation would nullify the entire purpose of the Trust. The Trustees would be unable to

retain real estate in the Trust for the grantors' personal use. Further, it would be a breach of

fiduciary duty for the Trustees to require Ms^l^^Hrto make such payments and then hold

them as 'Trust property" rather than use the funds for their intended purposes. G.L.C. 203D,

§25(2); Harrison v. Marcus. 396 Mass. 424, 429 n. 11 (1985) (citations omitted).

Thus, if the payment by Ms.^^^^^^P deemed countable, it should be counted as an

addition to income rather than principal, which the Trustees then used to further Ms JJIJ^HHr s

right to use and occupy the real estate by using the advance for the first installment of the septic

repair and other maintenance costs. Ms. fl^^lVpaid another $6,500 for the septic work

directly to the contractor (Tab 5.c). When the Trust assets became liquid, the Trustees repaid the

funds Ms.^^(^Bmitially advanced (Funeral contract, Tab 8). The end result was Ms.

Ind the Trust each paid $6,500 toward the cost of the repair. The allocation of the

cost against income and principal is a decision totally within the Trustees' discretion pursuant to

Section 7.01 (L) of the Trust, G.L. c. 203D, § 3(b) (Trustee to administer Trust impartially for all

beneficiaries). (Tab4).
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B. Trust principal is not available to Ms. H^̂ | ̂ because her two payments to
the Trust do not constitute "receipt of Trust property" that would trigger the Trustees'
discretion to distribute principal to her.

The respondent was incorrect in its broad assertion that the principal of self-settled

irrevocable trusts is always a countable asset. Rather, the statute and regulations make clear that

if a trust is created by or funded with assets of an applicant, the respondent and/or hearing officer

must (i) analyze what portion of the trust fund was contributed by or attributable to the applicant

and (ii) whether the trustee may distribute any portion of the trust ftmd to the applicant. 42

U.S.C. § 1396p(d)(2)(A) and (B) and (d)(3)(B); 130 C.MR. 520.022(B)(2). The portion that can

be distributed to an applicant under any circumstances is a countable asset. U.S.C, §

1396p(d)(3)(B); 130 C.M.R. 520.022(B)(2).

The appellant agrees with the respondent that the|^HH»Family Trust is a Medicaid

Qualifying Trust. The Trust was funded and created by the applicant and her spouse. It gives

the Trustee discretion, for a 30-month period, to distribute principal to the grantors. 42 U.S.C.

1396p(d)(2)(A); 130 Code of Mass. Regs. 520.022(B). Accordingly, the principal of the Trust is

countable to the extent of "the maximum amount of payments or fair-market value of property

that may be permitted under the terms of the trust to be distributed to the individual assuming the

full exercise of discretion by the trustee or trustees...." 130 Code of Mass. Regs, 520.022(B)(2)

(emphasis added).

1. Payment was not intended as trust property and did not become trust property,

a. Funds not accumulated in the Trust.

Appellant agrees that the net income of the Trust is available to her and countable.

However, from April 1999 through the current date, the Trustees have been foreclosed from

distributing principal to her. (Trust Section 3.02, Tab 4). As the evidence shows, the payment
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for the septic system repair was not "property" in the sense that the funds were not accumulated

in the trust - they were earmarked by Ms.fl^HP and spent by the Trustees in due course for

repairs and property carrying costs. Amounts not spent for these costs were reimbursed to the

appellant and used to purchase a pre-need funeral. (Tab 8).

The advancement to the Trustees was intended to cover a significant expense at a time

when Trust assets were insufficient and the appellant had a vested interest to ensure work was

started and completed in a timely fashion. Ms.JHIHH^vrotc Check No. 1161 from her

account payable "For Deposit Only" on March 19, 2009, and deposited the check in the Trust

checking account that same day. Ms^fl • likely deposited the check herself as the

BankNorth deposit receipt had the notation, "for septic system" written in a handwriting similar

to hers (Tab 5.b). When the septic system failed the previous autumn, contractor Allan Griffin

estimated $14,000 to 515,400 for the repair and upgrade. (September 18, 2008, estimate, Tab

5.a). The following spring just before the ground thawed, the Trust had $43700 available in its

account. (March 2009 statement, Tab 3.c). The Maine house was unfit for habitation that summer

without the repair. (Transcript, p. 19, Tab 16).

The Trustees used the deposited funds almost immediately on the repair and other

property costs. (Trust bank statements and checks, Tab 6, 9.b). At the same time, Ms^HfHB

continued to write checks from her personal account to cover the cost of fuel, electricity and

other real estate costs not paid by the Trust. (Appellant's checks and bank statements, Tab 7).

None of these funds were accumulated in the Trust. (Trust bank statements from 2005 -, Tab 9,b)

She used the Sturbridge home and Maine property continuously until an injury in June

2010 rendered her unable to live independently. The appellant's bank statements submitted with
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the initial application show that she made no payments for any Trust properties after she entered

the facility. (Tabs 10, 11).

The foregoing proves that the advancement was not "property" received by the Trustees

or held in Trust.

b. Ms.UJBMivas obliged to make the payment.

The appellant was required to pay for these costs. Section 10.02(A) of the Trust

requires the grantors "to pay the expenses of ownership and maintenance of the real property

including, but not limited to, real property taxes, homeowner's insurance, condominium fees,

repairs and maintenance from their own funds" if the Trust fund is illiquid. Section 7,01 of the

Trust gives the Trustees full control over the management of Trust assets. The appellant has the

right to use Trust real estate, but she has no authority to require that the Trustees retain real estate

for her use. Ms.fll Ppayments fulfilled her obligation to cover the expenses of her use

and occupancy of Trust property. Such payments were not additions to the property held in

Trust under the Trust terms, nor defined as such by Massachusetts statutes. Such payment would

be analogous to the payment of rent to the Trustee, which is an income receipt. M.G.L. c. 203D,

§§ 2, 14; Shirk v. Walker. 298 Mass. 251, 257 (1937).

Payment of an obligation is not a gift that would trigger the 30-month window of Trustee

discretion to distribute principal to her, and therefore does not render the Trust principal a

countable asset, In re Matter of Murray, 408 Mass, 731, 734 (1990) ("In order for a transfer to

qualify as a gift, there must exist donative intent on the part of the donor and actual or symbolic

delivery of the subject matter in a manner which completely transfers the dominion and control

of the subject matter from the donor," quoting Silverman v, A. & L. Heel Corp.. 353 Mass 108,

110, 228 N.E.2d 720 (1967)). (Tab 4).
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2. Respondent's rules permit applicant's to pay living expenses.

The MassHealth regulations recognize that elders cannot live for free. An applicant's

payment of living expenses is an allowable spend-down under the MassHealth rules. 130

C.M.R. 520.003(A), 520.019(F). The bulk of appellant's payments for real estate expenses were

not questioned by the respondent. They were paid directly to the providers. (Verifications of her

personal payments at Tab 7). The payment by check to the Trustee, which the Trustees spent for

some of the same expenses, is the only payment that appears to be at issue. (Decision, Tab 12;

KS Memo, Tab 13; Defendant's Opposition, Tab 14), The evidence proves that these payments

differ in form but not in substance. All the payments were for goods and services Msjfl^^^lF

would have been permitted to pay for property she used and occupied. 130 C.M.R. 520.003(A),

520.019(F).

3. MassHealth case law and hearing decisions support finding that Trust property is not
available to appellant.

Because, as the evidence shows, the appellant's required payments are not "Trust

property," the Trustees "have no discretion to invade principal on behalf of the Grantors." (Trust

Section 3.02) (emphasis added). The grantors' temporary right to principal terminated as of

April 17, 1999. If the principal of the Trust is unavailable, His a noncountablc asset. Gucrricro

v. Comm'r of the Div. of Medical Assistance, 433 Mass.628, 635 (2001); see also. Doherty v.

Dir. of Office of Medicaid. 74 Mass.App.Ct. 439, 442-3 (2009) ("[W]e take this opportunity to

stress that we have no doubt that self-settled, irrevocable trusts may, if so structured, so insulate

trust assets that those assets will be deemed unavailable to the settlor.") (citing Guerriero). The

Section 3.02 of the^^m^amily Trust "deprived the trustee of any legal discretion to pay

[the grantor] any part of the trust principal." Guerriero v. Comrn'r of the Div. of Medical

Assistance, 433 Mass, at 635. In Cohen v. Comm'r of Div. of Medical Assistance. 423 Mass.
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399 (1996), the Court found that the full amount of the trust was available to the

grantor/beneficiaries at all times because the Trustees had discretion limited only by the

beneficiaries' Medicaid eligibility status. In the Trust herein, the Trustees' discretion to

distribute principal to Ms.^lHHIterminated on the date that was 30 months following the

date of the last transfer of property to the Trustees, or April 17, 1999.

Three fair hearing decisions (Tab 19), which concerned Trusts identical or similar to the

IHHHfamily Trust, also reached the conclusion that the principal was noncountable and

unavailable after the expiration of the 30-month window. (Decision, Appeal No. 0700045, p. 5;

Decision, Appeal No, 0713879, pp. 5-6; Decision, Appeal No. 962533, p. 4). Although prior fair

hearing decisions are not binding precedent, they are instructive in that three different hearing

officers reached the same conclusion. For example, Decision 0713879, dated January 16, 2008,

concerned a Trust in which the Trustee's discretion to distribute principal ended 30 months

following the date of the instrument. Hearing officer Susan Burgess held that the principal was

not countable: "The Trustee lost any peppercorn of discretion in distributing the principal after

the thirty-month time period lapsed." (Decision 0713879, p. 5).

There is no dispute that the net income of this Trust is countable and available. However,

the principal is not available to Ms.^H^HPbecause she has not made a transfer to the Trust

since 1996. This conclusion is supported by MassHealth's prior hearing decisions on this matter.

4. The appellant's payment to the Trustee for septic repairs was in substance identical to
other payments she made to maintain Trust property for her use.

The first hearing officer did not dispute that Ms. H^HHIand her husband had no right

to distributions of Trust principal for the decade from April 1999 until March 2009. (Decision,

pp. 5-6, Tab 12). During that period, the three secondary beneficiaries had the exclusive right to

principal under the Trust terms. The grantors were subject to MassHealth transfer penalties upon
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the expiration of 30 months following their last transfer of property into the irrevocable Trust.

130 C.MR. 520.023(A)(l)(b). There is no question that from April 1999 to March 19, 2009,

Trust principal was not available to Ms.̂ BBI^(Decision, Tab 12; caseworker notes, Tab

16.b). If the appellant's March 2009 advancement for repairs was indeed Trust "property," the

$14,000 payment would at least in part, if not all, benefit her three children and trigger a penalty

period under the transfers rules. 130 Code of Mass. Regs. § 520.023(A)(l)(b)(iii). The hearing

officer raised this issue at the hearing, but failed to address it in the Decision. (Transcript, p. 23,

Tab 16). The respondent might argue that once the hearing officer determined Trust principal

was a countable asset, he need not find the $ 14,000 was a disqualifying transfer because Ms.

toK^^was ineligible in the first instance under the Trust rules. See, 130 Code of Mass.

Regs. §§ 520.019(N) and 520.024(G). However, some discussion of the value the appellant

received or did not receive in the exchange might have informed the hearing officer's assertion

that this payment was "different" from all other payments, so much so that it triggered Ms.

•••̂ •K access to Trust principal. If as the uncontroverted evidence shows, Msj

received and intended to receive a tangible benefit in the way of a workable septic system, then

the payment was not a gift, and it was error for the respondent and hearing officer to count the

Trust as an available asset. Gauthier v. Dir. Office of Medicaid. 80 Mass.App.Ct 777, 787

(2011); 130 Code of Mass. Regs. §§ 520.022(B)(2), 520.023(C)(l)(a). If the Trust is not

countable, Ms.^HHHV^ eligible for MassHealth benefits retroactive to July 11, 2010.
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C, The Respondent violated its own regulations in (i) requesting a remand of the
hearing decision in Appeal No. 1021232 and (ii) asserting that the hearing officer who
presided in the fair hearing on July 13, 2011, was biased against the Respondent where it
did not raise such allegations at the hearing or at any time prior to its August 13, 2012
submission of Defendant's Opposition in the appellant's appeal under G.L. c. 30A.

A decision made by the hearing officer is final and binding on the respondent agency.

130 C.M.R. 610.085(1). The respondent "may not interfere with the independence of the fact-

finding process of the hearing officer. Facts found and issues decided by the hearing officer in

each case are binding on the parties to that case and cannot be disputed again between them in

any other administrative proceeding," 130 C.M.R. 610.085(2). Even if the respondent does not

prevail at the fair hearing, there is only one mechanism available to the respondent to review the

officer's hearing decision, Only the "Medicaid Director (but not his or her dcsignee) may, for

good cause shown, send an order for the Director to conduct a rehearing of any appeal." 130

C.M.R. 610.091(A). Judicial review made under Chapter 30A is available only to an appellant

that is aggrieved by the final decision of a hearing officer, or a nursing facility. 130 C.M.R.

610.092 (emphasis added). Chapter 30A, § 14 provides only that a "person or appointing

authority aggrieved by a final decision of any respondent in an adjudicatory proceeding..." may

seek judicial review.

Even if the respondent lost at the fair hearing, it could not appeal the decision to the

Superior Court under 30A, § 14. The respondent's only recourse would be a rehearing by order

of the Medicaid Director, who is supervising both the respondent and the Board of Hearings.

The Medicaid Director must order rehearing within 14 days of the hearing officer's decision,

130 C.M.R. 610.091(8). In Appeal No. 1021232, the respondent agency was the prevailing

party and it did not seek nor did the Medicaid Director order a rehearing.
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Nevertheless, in its opposition to the appellant's Motion for Judgment on the Pleadings in

the Superior Court appeal that resulted in remand, the respondent requested a remand to "correct

errors in the hearing decision," alleging that the hearing officer was biased against the

respondent, prevented the respondent from submitting evidence to counter evidence submitted by

the appellant, and failing to consider the respondent's legal argument that the MQT was, per se,

countable. (Defendant's Opposition, pp. 11-15, Tabl4), The respondent cites to two cases12 to

support the incorrect proposition that it is entitled to remand to make findings of fact that were

not made or that are incorrect. (Defendant's Opposition, p. 11). Both cases are distinguishable

from this appeal because those courts awarded remand to the aggrieved party, not the respondent.

In the present case, the respondent was the prevailing party. More importantly, however, the

respondent's own regulations and M.G.L. ch. 30A, § 14 do not permit it to seek remand as the

prevailing party. In accordance with the applicable regulations and statute, the respondent is

bound by the hearing Decision, including the facts found and issues decided, whether it is the

losing party or the prevailing party. It may not utilize a "backdoor" approach to obtain a

rehearing without running afoul of its own rules. Further, since the Decision resulted in no

benefits awarded to Ms.^^M^(ir6SPon^en^s motivation in seeking a remand in such

circumstances is questionable.

Although the respondent made the equivocal assertion that it was prejudiced

because "the hearing officer apparently precluded the respondent from responding," it

has not articulated a single fact to substantiate which of its substantial rights have been

prejudiced. (Defendant's Opposition, p. 14, Tab 14) (emphasis added). And further, the

Worcester Court, in ordering the remand, did not find that the procedure was unlawful or

12 The cases are Boston Edison Co. v. Dent, of Public Utilities. 417 Mass. 458,465 (1994) and Shoppers' World.
Inc. v. Board of Assessors of Framingham. 348 Mass. 366, 377-78 (1965).
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that it caused prejudice to the Respondent's substantial rights. (Order, p, 3, Tab 2)

(emphasis added).

The respondent's own fair hearing rules provide additional opportunities after the

hearing record is closed for the parties to present further evidence or argument to the

hearing officer's attention. 130 C.M.R. 610.065(B)(10). However, the respondent never

requested that the hearing officer hear further evidence prior to rendering the Decision.

The respondent did not request that the Medicaid Director rehear the case. Also, it is

instructive that the respondent presented no affidavit or other evidence from the case

manager who represented the respondent at the July 11, 2011 hearing. The appellant

believes the case manager, if questioned in this hearing, would testify that Hearing

Officer Tonaszuck allowed her to fully present her case and did not display bias or

animosity toward her. Appellant believes Hearing Officer Tonaszuck was incorrect on

the law and in his Decision upholding the denial of appellant's application. But the

appellant believes the hearing was conducted fairly and all parties were allowed to be

heard.

The respondent misled the judge and acted outside the fair hearing rules in

seeking a remand of this matter. The respondent should not be allowed to break the rules

and abuse this process. Respondent's legal department should be called on to explain its

motivation in seeking a remand, and what relief the respondent seeks that is different

from that rendered in the initial Decision. Any positions the respondent takes

inconsistent with the holdings of the first Decision should be disregarded by the hearing

officer in this remand hearing.
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D. The Respondent erred in attributing the entire principal to Ms.

Under the MassHealth rules, assets held jointly are counted proportionately to the

applicant. 130 Code of Mass. Regs. 520.005(6). Should this hearing officer rule consistent with

the Decision's finding regarding the availability of principal, only one-fourth of the principal can

be found to be available - the respondent and the hearing officer were incorrect as to the

appellant's share. At the date of the questioned payment, the permissible beneficiaries would

have been Ms JH w, her husband and the three secondary beneficiaries. (Sections 3.02 and

3.03, R. p. 71). Her husband has since died, leaving four permissible beneficiaries. Under the

respondent's rules, no more than one-fourth the value should be attributed to Ms.^MHBV

share. 130 Code of Mass. Regs. § 520.005(B). The Decision counted the entire Trust principal,

approximately $580,793, as available to Ms JBHBI. (Decision, p. 11, R. p. 13). The

Decision is in error regarding how much of a proportional asset is countable for the applicant and

must be reversed on that ground.

E. A trust in which a trustee has the ability to terminate the trust and distribute
principal to the grantor's children and a grantor has a testamentary power of appointment
to her descendants is not by definition revocable because it contains those provisions.

In the KS Memo, the respondent argued that thefl Family Trust is revocable

because the Trustees have the power to terminate it and the grantors had a special power of

appointment upon their deaths to redistribute principal among their descendants. (KS Memo, p.

5, Tab 13). Again, the respondent is wrong and misleading in its assertions regarding trust law.

Trust Section 6.01 states that neither the grantors nor any other person can revoke the

trust. Article 5 gives the Trustees discretion to terminate the Trust and distribute the Trust fund

to the grantor's children under certain circumstances. However inconsistent these provisions

appear at first blush, they are thoroughly consistent with regard to the appellant. Ms.
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has no power to revoke the Trust, cannot serve as trustee, and has no right to receive principal if

the Trustees terminate the Trust. She has no current benefit in or power over the principal of the

trust. Leahy v. Old Colony Trust Co., 326 Mass. 49, 52 (1950), citations omitted (trust cannot be

altered or revoked without express authority in instrument). Only the Trustee can terminate the

Trust and only the grantors' issue would benefit if the Trust is terminated. (Trust, Article 5;

distribution upon termination as if grantors were deceased, Tab 4).

U.S. v. Murray, 217 F.3d 59 (1st Cir. 2000), cited in the KS Memo, does not speak to the

facts of this case. In Murray, a case governed by the federal tax lien statute, the grantors were

two of three trustees of a self-settled trust and had reserved beneficial interests in income and

principal. Id. at 62. The First Circuit held that the IRS could reach the interests of one of the

grantors because Massachusetts law does not allow a grantor to maintain control over principal

and defeat claims of his creditors. Id. at 65.

By contrast, Ms^H^ffcetained no decision-making ability and no control over

principal. Her waiver of ownership and control is real and unequivocal. Ms.^^MHB sole

retained interest is in the net income of the Trust, which she concedes is countable income for

MassHealth eligibility purposes. Unlike Mr. Murray, Ms^0M M is not "having [her] cake

and eating it too."

The Trust allows M •̂ •̂B to designate who among her children, her children's

issue, and the spouses of same will receive Trust property at her death. (Trust, Section 10.01).

This power to appoint trust principal to a limited class of beneficiaries likewise does not render

the principal of the Trust reachable by MsMHHMfc creditors, includable in her taxable estate,

or countable for MassHealth eligibility purposes. Ms JlMHB's special power of appointment

precludes her from directing principal to herself, her creditors, her estate and the creditors of her
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estate and therefore is not reachable by creditors. 2 Belknap, "Ncwhall's Settlement of Estates

and Fiduciary Law in Massachusetts," § 34:2 (5(h ed. 1997 and 2010 Supp.) Property subject to a

special power of appointment is not taxed in the estate of the powerholder. Treas. Reg. 20.2041-

3(a). The limited powerholder does not manage the property, but merely acts to divide or

distribute the property among a specific class of people that does not include the powerholder.

I.R.C. §2041(b).

"The terms of a power must be strictly complied with in exercising it, and any

appointment outside its scope is void." Newhail, § 34:3 (5th ed. 1997, Supp. 2010). The express

terms of the Trust are not superseded by the power of appointment, which, if exercised, simply

redistributes property among her issue and their spouses and does not take effect until her death.

Whether Ms.Mfl B| exercises the special power of appointment in her Will or in a written

instrument during her lifetime does not diminish her countable income interest in the Trust

during her lifetime. If she fails to exercise the power of appointment, the Trust default position

is that principal is distributed to her issue. (Trust Article 4, Tab 4). Accordingly, the

respondent's position that the grantor's retention of a special power of appointment gives her

control over the Trust such that an irrevocable trust becomes revocable is wrong.

Conclusion

Based on the evidence and the governing law, the principal of the^^mpFamily

Trust is not available to \h^^^^HBi:u! therefore is not countable as an asset. Ms.

^countable assets outside the Trust arc below the $2,000 program limit. Accordingly,

should be deemed eligible for MassHealth nursing home benefits retroactive to
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