
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Denied

Decision Date: 2/12/14

Appeal Number: 1306726

Hearing Date: 09/11/2013

Hearing Officer: Thomas J. Goode Record Open to: 10/09/2013

Appellant Representative: MassHealth Representative:
Cristin Rossini, Springfield MEG

The Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings

100 Hancock Street. Quincy, Massachusetts 02171



APPEAL DECISION

Appeal Decision: Denied

Decision Date: 2/12/14

MassHealth Rep.: Cristin Rossini

Hearing Location: Springfield
MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant Rep.

Aid Pending:

Disqualifying
transfer

09/11/2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118H, Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated Ju ly 12. 2012. MassHealth denied appellant's application for long-term care
benefits because MassHealth determined that assets held in trust are countable and exeeed program
limits (130 CMK 520.003. 520.023; Hxhihil 8). The appellant appealed that notice and a hearing
was held on that issue on November 26. 2012 (testimony and Hxhibit 8). The hearing decision,
issued March 7. 2013. held that the principal of the trust was not countable in a long term care
eligibi l i ty determination (Fxhibi l 8). Therefore, the appeal was approved and remanded for
MassI leallh to make an e l ig ib i l i ty determination without regard to assets held in Trust (Kxhibi t 8).

Throimh a notice dated April 18, 2013. MassHealth denied appellant MassHealth benefits from
Mav 24, 2012 to October 9, 2012 due to disqualifying resource transfers totaling $41.965.00 (see
130 CMR 520.018 and Kxhibit 1 ) . The appellant filed this appeal in a timely manner on April 26.
2013 (see 130 CMR 610.015(B) and Hxhibit 2). Denial of assistance is valid grounds for appeal
(see 130 CMR 610.032).

A hearing notice from the Board of Hearings was issued on July 24, 2013 scheduling a hearing for
August 6. 2013 (Hxhibit 4). The appellant contacted the Board of Hearings via telephone on July
26. 2013 requesting that the matter be rescheduled due to a eonilieting court date (testimony and
Hxhib i l 4). The Board of Hearings rescheduled the matter subject to good cause (Kxhibi t 4). At
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hearing, on September 11. 2013, appellant submitted sufficient documentation to support a f inding
of good eause.

Action Taken by MassHealth

MassIIcalth denied appellant MassHealth el igibi l i ty from May 24, 2012 to October 9, 2012 due to
disqualifying transfers of assets totaling $41,965.00.

Issue

The appeal issue(s) are whether MassHealth was correet, pursuant to 130 CMR 520.018 and
520.019. in determining that funds used to pay real estate taxes for properties held in trust are
disqualifying resource transfers. A seeond issue is whether the Board of Hearings has jurisdiction
to hear this issue.

Summary of Evidence

This matter was initially scheduled for a hearing on August 6. 2013 (Hxhibit 4). Appellant's
representative notified the Board of Hearings of his request to reschedule the hearing through a
letter dated July 26, 2013 (Exhibit 5). On July 26. 2013. the Board of Hearings approved the
request subject to good cause (Hxhibit 4). A rescheduled hearing was scheduled for September 1 1 ,
2013 (Hxhibit 3). At hearing, appellant's representative (hereinafter "appellant") testified he had to
appear in Greenfield Probate Court for a matter to which he was a parly. The appellant submitted a
decree from court dated August 9, 2013 which indicated that he was in court that day (Exhibit 5).

The MassHealth representative testified that appellant was admitted to a long term care facility on
July 26, 2006 (Exhibit 6). Appellant privately paid for her care until May 24, 2012 (testimony and
Exhibit 8). An application for long term care benefits was filed on May 31, 2012 seeking
MassHealth eligibility beginning May 24, 2012 (Exhibit 6). The MassHealth representative-
testified that MassIIealth issued an initial denial on July 12, 2012 because appellant was over asset
due to a trust. The appellant appealed this denial and a hearing was conducted on November 26,
2012. A hearing decision was issued on March 7, 2013 which deemed the trust non countable to
appellant in the MassHealth eligibility determination; and the matter was remanded to MassIIealth
to make an eligibility determination (Exhibit 8). On April 18, 2013 MassHeallh sent a notice
stating appellant was ineligible to receive MassHeallh benefits from May 24, 2012 to October 9,
2012 due to disqualifying transfers of assets totaling $41,965.00 (Exhibit 1). MassHeallh testified
that S41.965.00 represented live years of real eslate tax payments made from appellant's personal
checking account for Iwo parcels of land lhat were held in the trust. The appellant agreed wi th the
facts testified to by MassIIealth at hearing, but felt thai funds used lo pay real estale taxes should
not have been deemed disqualifying transfers (testimony).

Appellant established the inter vivos trusl on December 7, 2006 (Exhibit 7). Appellant's husband
predeceased the creation of the trust (Exhibit 8), The trust allows for distribution of as much of the
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net income from trust property as the Trustee deems necessary- for the benefit of"appellant, hut does
not allow for any ofthe principal to be distributed (Exhibi t 7). Appellant argued and the trust states
that appellant maintains a right to reside at the Wilbraham residence without having to pay rent to
the trust, but is solely responsible for the payment of all home equity and mortgage loans,
insurance, utilities, real estate taxes and normal maintenance and cosmetic repairs for as long as she
shall occupy the property. Although appellant has been in the nursing home since 2006, her
representatives assert that she attempted to go back to her private residence without success
(testimony). Appellant further argued that MassI lealth did not have standing after the first hearing
decision to issue a notice for disqual i fy ing transfer of assets as that issue was already discussed by
MassHealth in the prior proceeding. The hearing the record was left open unti l October 10. 2013
for the parties to submit legal memoranda in support of their arguments.

MassIIcalth submitted a legal memorandum on September 25, 2013 (Hxhibi t 9). MassHealth
argued there is no jurisdielional impediment to MassHealth denying appellant's application for
disqual ifying transfers or to the Board of Hearings conducting an appeal of the denial notice
( E x h i b i t 9, p. 1) . MassHealth asserted that a d isqual i fy ing penalty period is not ripe for
consideration and cannot be determined unt i l appellant's assets do not exceed the statutory limit .
and appellant has been approved for MassIIealth (Exhibi t 9, p. 5). MassHealth also argued that a
penalty period was necessary because the appellant cannot use countable resources to pay expenses
related to real estate owned by another, in this case, the Trust (Hxhibit 9. p. 6). MassHealth
reasoned that under the plain language of the Trust, expenses associated with real estate were not
appellant's obligations. MassIIealth noted, specificall). a provision in Paragraph D ofthe Second
Article o f the Trust which slates that in lieu of paying rent to the Trust, the applicant shall pay all
expenses related to real estate "for as long as she shall occupy the property" (Exhibit 9, p. 8). Since
appellant did not occup\e real estate at any point while owned by the 'Trust, MassHealth asserts
that appellant had no obligation to pay for property related expenses (Exhibit 9, p. 8). MassHealth
argued appellant derived no legitimate benefit from the expenditures other than reducing her assets
in order to become eligible for MassHealth and preserving the property held in the non-countable
Trust for her children (Exhibi t 9, p. 8). 'Therefore. MassIIealth deemed the transfers to be
disqualifying since they were for less than fair market value (Exhibit 9. p. 9). MassHealth also
argued that appellant should not prevail under 130 CMR 52().()19(F) as appellant has not sustained
the burden to show that she disposed of the assets exclusively for a purpose other than to qua l i fy for
Medicaid (Exhibi t 9, p. 1 1 ) .

The appellant submitted her legal memorandum on October 9, 2013 (Exhibit 10). Appellant argued
that all issues of fact and law were raised at the prior proceeding, and therefore, there should be no
standing to re-hear issues once they have been tried and decided (Exhibit 10, p. 3). Appellant also
argued she had transferred her assets, specifically payments of property taxes to the 'Town of
Wilbraham. for fair market value, so no penalty period should be imposed (Id.). Finally, appellant
argued that if payment of real estate taxes was going to be determined to be for less than fair market
value, MassHealth should not impose a period of ineligibility pursuant to 130 CMR 520.019(F)
since appellant was not motivated to make those payments in order to qualify for Medicaid. but
rather by a desire to maintain her home free of tax liens (Exhibit 10. pp. 7-8).
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Findings of Fact

Based on a preponderance of Ihc evidence, 1 find the following:

1) Appellant was admitted to long-term care facility on July 26, 2006.

2) Appellant privately paid for her care until May 24, 2012.

3) Appellant established an inter vivos trust on December 7, 2006.

4) An application for long term care benefits was submitted on May 31. 2012 seeking
Masslleallh eligibil i ty beginning May 24, 2012.

5) MassHcalth issued a denial on July 12. 2012 because appellant was over asset due to a trust
deemed countable to appellant in her Medieaid el igibi l i ty determination.

6) The appellant appealed this denial and a hearing was conducted on November 26. 2012
whereby a hearing decision, dated March 7, 2013, deemed the trust not countable to
appellant. The matter was remanded to Massl leallh to make an eligibility determination.

7) On April IS. 2013. MassHcalth issued a denial notice notifying appellant that the
application had been denied due to disqualifying transfers of resources totaling $41,965,
resulting in an inel igibi l i ty period of May 24, 2012 to October 9. 2012.

8) $41,965.00 represented live years of real estate tax payments made from appellant's
personal checking account for two parcels of land that were held in trust.

9} The trust allows appellant to reside at the Wilbraham residence without having to pay rent
to the trust, but states that she is responsible for the payment of all home equity and
mortgage loans, insurance, ut i l i t ies , real estate taxes and normal maintenance and cosrnelie
repairs for as long as she shall occupy the properly.

10) After admission to the nursing facility, appellant attempted to go baek to her home, but sueh
attempts were unsuccessful.

Analysis and Conclusions of Law

Pursuant to 130 CMR 520.019(G)(3), the period of ineligibility begins on the first day of the month
in which resources were transferred for less than lair-market value or the date on which the
individual is otherwise eligible for Massllealth payment of long-term care services (emphasis
added, see 130 CMR 520.019(G)(3)). The penalty period, therefore, begins on the dale of an
"approved application." Here, the application was not approved until the prior hearing decision
found that the assets were within program limits thereby preserving the original application date.
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Therefore, a penalty period for transfers was not established until MassHeallh determined that
appellant had assets less than the $2,000 allowable limit. I find, therefore, that there is no
jurisdietional impediment to Massllealth issuing its April 18, 2013 notiee informing appellant of a
disqualification period due to a resource transfer as this was a separate and distinct Massllealth
action that could not have been resolved by the prior hearing decision which was limited to the
issue of whether or not trust assets were countable to appellant.

Disqual i fying transfer of resources is defined at HO CMR 520.019:

(C) Disqual i fy ing Transfer of Resources. The Massllealth agency considers any transfer
during the appropriate look-back period1 by the nursing-faci l i ty resident or spouse of a
resource, or interest in a resource, owned by or available to the nursing-faci l i ty resident or
the spouse (including the home or former home of the nursing-facili ty resident or the
spouse) for less titan fair-market value a disqualifying transfer unless listetl as
permissible in 130 CMR 520.019(D)~\ in 130 CMR 520.019(F)\ exempted in

' 130 CMR 520.019: Transfer of Resources Occurring on or after Angus! 1.1J993... (B) Look-Back Period.
Transfers of resources arc subject lo a look-hack period, beginning on the first dale the i n d i v i d u a l is both a nursing-
f a c i l i t y resident and has applied for or is receiving Massllealth Standard. This period generally extends back in t ime
for 36 months. The look-back period for transfers of resources from a revocable trust to someone other than the
nursing-facility resident, or transfers of resources into an irrevocable trust where future payment to the nursing-
fac i l i t y resident is prevented, is 60 months.
: ( I ) ) Pejimssjblejfran^erj^ The Massl lea l th agency considers the following transfers permissible. Transfers of
resources made "for the sole benefit of" a particular person must be in accordance wi th federal law. ( I ) The
resources were transferred to the spouse of the nurs ing-fac i l i ty resident or to another for the sole benefits of the
spouse. . . (2) The resources were transferred from the spouse of the nursing-faci l i ty resident or to another for the sole
benefits of the spouse. . .(3) The resources were transferred to the nursing-faci l i ty resident's permanently and to ta l ly
disabled chi ld or to a trust, or special-needs trust created for the sole benefit of such ch i ld . (4) The resources were
transferred to a trust or a needs-needs t rusl . or a pooled trust created for the sole benefit of permanently and total ly
disabled ch i ld who was under 65 at the time of the transfer. (5) The resources were transferred to pooled Irusl created
for the sole benefit of permanently and to ta l ly disabled nurs ing- fac i l i ty resident. (6) The nurs ing-faci l i ty resident
transferred the home he or she used as the p r inc ipa l residence at the time of transfer and the title to the home to one
of the fo l lowing persons: (a) the spouse; (b) the nurs ing- fac i l i ty resident 's chi ld who is under age 2 1, or who is b l ind
or permanently and totally disabled; (c) the nurs ing-faci l i ty resident's s ibl ing who has a legal interest in the nursing-
fae i l i t ) resident's home and was l i v i n g in the nurs ing-faci l i ty resident's home for at least one year immediately before
the date of the nursing-facili ty resident's admission to the nursing fac i l i ty ; or (d) the nursing facil i t ies resident's ch i ld
(other than the ch i ld described in 130 CMR 520.019(D)(6)(b) who was l iv ing in the nursing-facil i ty resident's home
for at least two years immediate!) before the date of the nursing-faci l i ty resident's admission lo the inst i tut ion, and
who as determined by the Division, provided care to the nursing-facili ty resident thai permitted him or her to l ive at
home rather than in a nurs ing fac i l i ty . (7) The resources were transferred to a separately ident i f iable burial account,
burial arrangement, or a s imilar device for the nursing-facility resident or the spouse in accordance wilh 130 CMR
520.008(1-").
' ( !• ' ) Determination of Intent. In addi t ion to the permissible transfers described in 130 CMR 520.0I9(D), the
Mass! leal th agency w i l l not impose a period of i n e l i g i b i l i l y for transferring resources at less than fair-market value if
the nursing-faci l i ty resident or the spouse demonstrates lo the Massl leal th agency's satisfaction that ( 1 ) the resources
were transferred exclusively f o r a purpose other than to qua l i fy for Mass l lea l th ; or (2) the nursing-faci l i ty resident or
spouse intended to dispose of the resource at either fair-market value or for other valuable consideration. Valuable
consideration is a tangible benefit equal to at least the fair-market value of the transferred resource.
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130 CMR 520.019(J) . The MassI Icalth agency may consider as a disqual i fying transfer any
action taken to avoid receiving a resource to which the nurs ing- fac i l i ly resident or spouse is
or would he entitled i f such action had not been taken. Action taken to avoid receiving a
resource may include, but is not limited to, waiving ihe right to receive a resource, not
accepting a resource, agreeing to the diversion of a resource, or failure to take legal action
to obtain a resource. In determining whether or not failure to take legal action to receive a
resource is reasonably considered a transfer by the individual, the MassHealth agency
considers the specific circumstances involved. A disqualifying transfer may include any
action taken that would result in making a formerly available asset no longer available.

(Hmphasis added)

The regulation clearly states that any transfer is considered to be less for than fair market value
unless it is listed as permissible under 130 CMR 520.019(D), identified in 130 CMR 520019(1-). or
exempted in 130 CMR 520.019(J). The transfers here fail to fall under any of the categories listed
as permissible under 130 CMR 520.019(1)) or exempted under 130 CMR 520.019(.l). Therefore, 1
find the transfers to be for less than fair market value.

Appellant relies on 130 CMR 520.019(F) which exempts transfers provided an applicant
demonstrates to MassI lealth's satisfaction that the resources were transferred exclusively for a
purpose other than to qualify for MassI lealth or that appellant intended to dispose of the resource at
either fair-market value of for other valuable consideration (see 130 CMR 520.019(1;)). Appellant
contends the resources were transferred for a purpose other than to qualify for MassI Icalth as
appellant paid for the property taxes in order to maintain the premises to which she might return.
While the trust imposed an affirmative responsibility to pay all home equity and mortgage loans,
insurance, utilities, real estate taxes and normal maintenance and cosmetic repairs for as long as
she shall occupy the properly, that responsibility was not triggered as appellant did not occupy the
property at any time after she was admitted to the nursing facility. I find unpcrsuasivc appellant's
argument that occupying the property does not require appellant to reside or physically live in the
property. The tax payments made from appellant's resources for the property held in Trust
therefore benetilted the owner of the property, the Trustee, and not appellant. The transfers of
$41.965.00 from appellant's personal resources to pay property taxes on property she did not own,
and had no affirmative responsibility to pay under the terms of the trust because she did not reside
in the property, cannot be characterized as a fair market value exchange. Therefore, I find that
appellant has not carried the burden of showing that the transfers were made for a purpose other
than qualifying for MassI leallh.

The appeal is D l - N I l - D .

1 (J) Home 1-qui ty Loans and Reverse Mortgages. Proceeds from a home equity loan or a reverse mortgage that are
transferred In the month of receipt wi l l he considered a d isqual i fy ing transfer of resources if transferred lor less than
fair-market value.
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Order for MassHealth

None.

Notification of Your Right to Appeal to Court

It"you disagree with this decision, you have the right lo appeal lo Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Thomas J. Goode
Hearing Officer
Board of Hearings

cc:

MassHealth Representative: Monique Garreffi
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