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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118H. Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated October 24. 2013, MassHealth denied the appellant's application lor
Massllcallh Standard benefits for long lerm care residents because MassHealth determined that the
appellant's assets exceed the Massllealth limit, (see 130 CMR 520.003 and exhibit 1). The
appellant filed this appeal in a timely manner on November 1, 2013. (see 130 CMR 610.015(B) and
exhibit 2). Denial of assistance is valid grounds for appeal (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for MassHealth Standard for long term care-
residents.

Issue
The appeal issue is whether Masslleallh was correct, pursuant to 130 CMR 520.003; 520.023, in
determining that the appellant has countable assets totaling $806.534.00 which exceed the
MassHealth limit of $2,000.00.
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Summary of Evidence

The appellant was represented telephonically by her attorney. MassHealth was represented
lelephonieally by a worker from the Masslicalth Enrollment Center in Tewksbury. The
Massllealth representative stated that the appellant submitted an application for MassIIcalth
Standard for long term eare residents on April 24, 2013 and the nursing facility is seeking a
MassHealth start date of April 14. 2013. The appellant was admitted to the nursing faci l i ty on
March 1. 2013. (testimony) The MassHealth representative stated that the appellant's spouse is
deceased and the asset l imi t for a single individual for MassHealth Standard for long term care
residents is $2.000.00. The Massllealth representative stated that there is real estate property and
bank accounts held in trusts and Massl leallh has determined that the trusts are countable to the
appellant. The trusts at issue in this ease are the T Family Nominee Trust, the MT Irrevocable Trust,
and the T Family Living Trust, (see exhibits 7. 10. 1 1 ) The Massslleallh representative staled that
one property, hereinafter referred to as the Needham property, is valued at $468,900.00, and the
other property, hereinafter referred to as the Maynard property, is valued at $334,700.00 and both
properties are held in the T Family Nominee Trust, (sec exhibits 7, 8, 9) The MassHealth
representative stated that there is also a bank account ending in 8360 held in the JT Family Trust1

with a balance of $2,572.00, and another bank account ending in 8378 held in the MT Irrevocable
Trust with a balance of $381.00. (exhibits 6B. 6C) The MassHealth representative stated that there
is a third bank account ending in 6303. but after deducting direct deposit income, such bank
account has a balance of $0. (exhibit 6A) The Massllealth representative slated that the appellant 's
total assets are $806,553.00 and exceed the MassHealth l imi t of $2,000.00 by $804,553.00. (sec-
exhibit 1) The MassHealth representative stated that MussHeallh has determined that the trusts in
this case are countable and he relied on the Massllealth legal memorandum in support of this
determination, (see exhibit 6)

On October 1, 2003, the appellant and her spouse established the T Family Nominee Trust, (exhibi t
7) Under the terms of the Nominee Trust, the trustee shall hold the principal of the trust for the
benefit of the beneficiaries and shall immediately pay over any income received to the beneficiaries
in proportion to their respective interests, (exhibit 7} The Nominee Trust terms state that any
trustee may without improprieh become a beneficiary hereunder and exercise all rights of a
beneficiary w i th same effect as though he were not a trustee, (exhibit 7) The appellant and her
husband \\ere the original trustees of the Nominee Trust, but the appellant's husband passed away
on March 1, 2004 and the appellant resigned as trustee on October 17, 2007. (exhibit 7) On
October 1, 2003, the appellant and her husband transferred the Needham property and the Maynard
property to the T Family Nominee Trust, (exhibits 8, 9) The Schedule of Beneficial Interests of the
T Family Nominee Trust is dated October 18, 2007 and sets forth beneficiaries with their respective

The trusts in the record arc the T FainiK Nominee Trust, (he MT Irrevocable Trust, and the T Family L iv ing Trust;
upon the death of the appel lan t ' s spouse, ihe T Family L i v i n g Trust, by its terms, divided into two trusts, the Family
Trust and the Survivor's Trust; the JT Family 'Trust is ihe Family Trust that was created in the T Family Living 'I rust
upon the death of the appellant 's spouse, (see exhibi t t I )
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interest in each ol" the two real estate properties, (exhibi t 7). The I Family Nominee Trust was
established in October, 2003 but there is no documentation with regard to the beneficiaries prior to
October 18, 2007. (see exhibi t 7) According to Masslicalth's legal memorandum, the 100%
beneficiaries of the I Family Nominee Trust at the time ol" execution on October 1, 2003, were the
appellant and her husband, (exhibit 6) The MassIIcalth memorandum notes further that on
November 23, 2004. after the death of the spouse, the Schedule of Beneficiaries was revised to
designate the beneficiaries as 50% to the appellant and 50% to the JT Family Trust, (exhibit 6) As
of October 18, 2007, the beneficiaries ol" the T Family Nominee Trust are the trustees of the MT
Irrevocable Trust with a 39% interest in the Needham property and a 100% interest in the Maynard
property, and the trustees of the JT Family Trust with a 61% interest in the Needham property,
(exhibit 7) The terms of the T Family Nominee Trust state that the trust may be terminated at any
lime by any one or more of the beneficiaries, and upon termination, the trustee shall transfer and
convey the trust assets to the beneficiaries, namely the M'f Irrevocable Trust and the JT Family
Trust, in proportion to their respective interests, (exhibi t 7)

The M l Irrevocable Trust was established on October 17, 2007 by the appellant, (exhibit 10)
Under the terms of the M l Irrevocable Trust, the trustees shall distribute to the appellant all net
income from the trust, (exhibit 10) The M'f Irrevocable Trust slates that "|t]he Trustees shall have
no power to make any distributions ol" principal to or for the benefit ol" the Donor", (exhibit 10)
The M'f Irrevocable Trust slates thai the trustees may invade the principal to pay for maintenance,
taxes, and other costs associated wi th the real estate owned by the trust, (exhibit 10) The M l
Irrevocable Trust states that the trustees shall pay such amounts of principal to or for the benefit of
the members of the elass consisting ol" the issue of the appellant then l iving from time to lime.
(exhibi t 10} Under the terms of the MT Irrevocable Trust, the appellant reserved a limited power of
appointment to appoint the remaining principal and undistributed income of the trust, to such
person or persons among the members of the class consisting of the appellant's issue of all
generations or charitable organizations, (exhibit 10) The appellant had the right to use and occupy
any residence that may from time to time be held in the MT Irrevocable Trust, (exhibit 10} The
trustees of the MT Irrevocable Trust have the power to hold, retain, purchase, dispose of or
otherwise deal with life insurance, annuities, endowment policies, or other forms of insurance on
the life of the appellant, any beneficiary, or any other person for the benefit of any beneficiary, and
to pay the premiums and costs therefore from the principal or income of the trust, (exhibit 10} In
capitalized letters, the MT Irrevocable Trust stales. "NO POWFR GIVHN TO THH TRUSTFI-:
I I L R L U N D L R SHALL BF CONSTRUFD TO PFRM1T T i l l - DONOR TO BORROW 1NCOMF
OR PRINCIPAL." (exh ib i t 10) The MT Irrevocable Trust lists its holdings as 100% of the
Ma>nard property and 39% of the Needham property, (exhibit 10) The MT Irrevocable Trust also
holds the bank account ending in 8378. (exhibit 6C)

The T Family Living Trust was created on October 1, 2003 by the appellant and her husband as a
revocable, living trust, (exhibit I I ) The T Family Living Trust lists as its holdings $10.00 cash.
(exhibit 1 1 ) Article Four of the T Family Living Trust sets forth the Trustor's Lifetime Rights and
states that during the joint l ifetimes of the appellant and her spouse, the trustee shall pay to them all
or part of the income and principal, (exhibit 1 1 } Article Four goes on to state that while both the
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appellant and her spouse are alive, they may at any time amend or revoke the trust, (exhibit 11)
Article Five of the T Family Living Trust sets forth Administration at Death of First Trustor and
states that after the death ol" the first of the appellant or her spouse, the trust shall become
irrevocable and shall not be subject to amendment after the death of the first of them, (exhibit 11)
The appellant's spouse died on March 1, 2004 and, by its terms, the T Family Living Trust became
irrevocable upon his death, (exhibit 11) Article Seven of the T Family Living Trust is entitled
Division into Survivor's Share and Family Share and sets forth how the trust estate is to be
distributed after the death of the first Trustor, which in this case was the appellant's spouse, (exhibit
11) Article Seven stales that upon the appellant's spouse's death, the trustee of the T Family Living
Trust was to distribute the remaining trust estate into two separate shares to be identified as the
Survivor's Share and the Family Share, (exhibit 11) The Survivor's Share is to be held,
administered, and distributed according to the Survivor's Trust set forth in Article Highl of the T
Family Living Trust, (exhibit 1 1 ) The Family Share is to be held, administered, and distributed
according to Article Nine of the T Family Living Trust, (exhibit 11)

Article Eight of the T Family Living Trust is entitled Survivor's Trust, (exhibit 11) Article Seven
of the T Family Living Trust states that upon the death of the appellant's spouse, the Survivor's
Share shall consist of the Surviving Trustor's (the appellant) contributive share of the trust estate,
(exhibit 11) Under Article Light, the trustee shall pay the entire net income to the Surviving
Trustor and so much of the principal of the Survivor's Trust as the trustee deems proper for the
Surviving Trustor's comfort, welfare, and happiness, (exhibit 11) Article Light states further that
the trustee shall pay to the Surviving Truslor as much of the principal as the Surviving Truslor may
from time to time demand, (exhibit 11)

Article Nine of the T Family Living Trust is entitled Family Trust, (exhibit 11) Article Nine states
that the trustees shall pay to the Surviving Trustor the entire net income of the Family Trust,
(exhibit 11) Article Nine of the T Family Living Trust also slates that the trustee shall pay to the
Surviving Trustor so much of the principal of Ihe Family Trust as the trustee in the trustee's
discretion deems proper for the Surviving Trustor*s health, education, maintenance, or support,
(exhibit 11) Article Nine of the T Family Living Trust states further that the Surviving Truslor
shall have the power to withdraw from the Family Trust principal each calendar year, those
amounts that shall not exceed the greater of $5,000.00 or 5% of the assels of Ihe Family Trust.
(exhibit 11) The bank account ending in 8360 lisls Ihe trustees of the JT Family Trust as its owner
and the T Family Nominee Trust lisls the JT Family Trust as 61% beneficiary of ihc Necdham
property, (exhibit 7)

The appellant's attorney staled thai when Ihe appellant's spouse died in 2004, the assets of the T
Family Living Trust were divided pursuant to the lerms of the trust and the schedule of
beneficiaries changed al that time. The appellant's attorney noted that pursuant to Article Nine of
the T Family Living Trust, the JT Family Trust was created at that time. The appellant's attorney
staled lhat in October, 2007, the appellant created the MT Irrevocable Trust. The Schedule of
Beneficial Interests of the T Family Nominee Trust changed at that time listing the MT Irrevocable
Trust as the 39% beneficiary of the Necdham property and 100% beneficiary of the Maynard
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property and the JT Family Trust as the 61% beneficiary of the Needham property.

The appellant's attorney stated that the appellant moved from the Needham property into assisted
l iv ing in 2009 and started to rent out the Needham property. The appellant's attorney noted that the
Maynard property was also rented. The appellant's attorney staled that the appellant is the income
beneficiary of the MT Irrevocable Trust and the JT Family Trust and the rental income from the two
properties was used to pay for the appellant's expenses. The appellant's attorney noted that the
Maynard property makes a profit but the Needham property takes a loss.

The record was left open until March 32. 2014 to give the appellant's attorney the opportunity to
submit a memorandum and to show the profit/loss of the properties, (exhibit 13) The appellant's
attorney submitted her memorandum and copies of the appellant's 2011, 2102, and 2013 Schedule
1-son March 1 1 , 2014. (exhibit 14)

In the memorandum, the appellant's attorney argues that with regard to the MT Irrevocable Trust.
the appellant has no right to principal pursuant to paragraph 4 of the trust, the trust is irrevocable,
and no provisions in the trust allow the appellant access to principal, (exhibit 14) MassIIeallh
argued in its memorandum that because the appellant has the right to use and occupy any real estate
held by the trust, it gives her the right to principal held in the trust, (exhibit 6) The appellant's
attorney argued that the right to use and occupy a home does not constitute a principal right to the
property and if such properly were sold, the right to use and occupy the properly would disappear,
(exhibi t 14) The appellant's attorney argued that the right to use and occupy does not rise to the
level of allowing the appellanl the right to any distributions of principal and does not constitute a
l i fe estate interest in the properly, (exhibit 14)

Massllealth argued in its memorandum that the appellant has treated assets from the MT
Irrevocable Trust as her own. (exhibit 6) MassHeallh notes that the statements for the appellant's
bank account ending in 6303 show that funds from the accounts held by the MT Irrevocable Trust
and the JT Family Trust were deposited into the appellant's personal account and the appellant has
paid real estate taxes for the real estate held in the trusts, (exhibit 6) MassI lealth argued further
that regular distributions from the MT Irrevocable Trust assets were used to pay the appellant's
assisted living bills, deposits from the MT Irrevocable Trust have repeatedly been made to the
appellant's personal checking account, and there was a deposit of $65.000.00 to the M'F Irrevocable
Trust from funds held in the JT Family Trust, (exhibit 6) The appellant's attorney argued that the
only assets held by the M'l Irrevocable Trust and the JT Family Trust are the two rental properties,
in different percentages, and the rent each month is income which is payable to the appellant
pursuant to the terms of each trust, (exhibit 14)

Massllealth argued that there are circumstances under the MT Irrevocable Trust by which the value
of the principal can be made to the appellanl or used for her benefit, (exhibit 6) Massl lealth argued
further that the trustee is given wide latitude and authority to deal with the trust assets under
paragraph 20 of the MT Irrevocable Trust, including purchasing an annuity, which provides the
appellant access to trust principal, (exhibit 6) The appellant's attorney argued that MassHealth fails
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to demonstrate how this provision provides the appellant with access to principal. The appellant's
attorney pointed out that paragraph 4 of the MT Irrevocable Trust states that the appellant is not
entitled to principal from the trust, (exhibit 14) The appellant's attorney noted that paragraph 20 of
the MT Irrevocable Trust details the investment powers of the trustees but does not govern how
trust property is distributed to a beneficiary, as set forth in paragraph 4 of the trust, (exhibit 14) The
appellant's attorney stated that the trustee has a fiduciary duty to make trust investments productive
and the generation of income is one of the fundamental principles of investing; the trustee of the
MT Irrevocable Trust shall only pay to the appellant the income generated by the trust and the form
of the investment does not change this, (exhibit 14)

The appellant's attorney stated that on October 17, 2007, the appellant resigned as trustee of the T
Family Nominee Trust and the Schedule of Beneficial Interests was updated on October 18, 2007
showing the MT Irrevocable Trust and the JT Family Trust were the only beneficiaries of the T
Family Nominee Trust, in the proportions set forth in the Schedule, (exhibit 14) MassHealth argues
that under paragraph 6 of the T Family Nominee Trust, the Schedule of Beneficiaries may be
revised to name the appellant as the beneficiary of the T Family Nominee Trust and the trust is
considered revocable, (exhibit 6) Paragraph 6 of the T Family Nominee Trust states in part, "ft]hc
Trust may be terminated at any time by any one of more of the beneficiaries by notice in writing to
the Trustee...[i|n case of any such termination, the Trustee shall transfer and convey the specific
assets constituting the Trust Estate.. .to the then beneficiaries as tenants in common in proportion to
their respective interests hereunder." (exhibit 7) The appellant's attorney argued that paragraph 6 of
the I Family Nominee Trust did not allow for the Schedule of Beneficiaries to be revised to name
the appellant as a beneficiary, and the trust clearly states that if the trust is terminated, the assets are
to be distributed to the beneficiaries, the MT Irrevocable Trust and the JT Family Trust, (exhibit 14)

The appellant's attorney does not dispute that under the terms of JT Family Trust, the appellant has
the right to income and principal of the trust, however such payment is at the sole discretion of the
trustees and is thus inaccessible pursuant to 130 CMR 520.006(A). (exhibit 14) The appellant's
attorney argues further that the property held in the JT Family Trust is considered a noncountable
asset under 130 CMR 520.008 because it is business property and is essential for the appellant's
self support, (exhibit 14)

Findings of Fact

Based on a preponderance of the evidence, 1 find the following:

1. The appellant submitted an application for MassI leallh Standard for long term care
residents on April 24, 2013 and the nursing facility is seeking a MassHealth start date of
April 14, 2013; the appellant was admitted to the nursing facility on March 1, 2013.

2. On October 1, 2003, the appellant and her spouse established the T Family Nominee
Trust; under the terms of the Nominee Trust, the trustee shall hold the principal of the
trust for the benefit of the beneficiaries and shall immediately pay over any income
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received to the beneficiaries in proportion to their respective interests; the Nominee Trust
terms state that any trustee may without impropriety become a beneficiary hereunder and
exercise all rights ofa beneficiary with same effect as though he were not a trustee.

3. The appellant and her husband were the original trustees of the Nominee Trust, but the
appellant's husband passed away on March 1, 2004 and the appellant resigned as trustee
on October 17.2007.

4. On October 1, 2003. the appellant and her husband transferred the Needham property and
the Maynard property to the T Family Nominee Trust.

5. The Schedule of Beneficial Interests of the T Family Nominee Trust is dated October 18.
2007 and sets forth beneficiaries with their respective interest in each of the two real estate
properties; the beneficiaries of the T Family Nominee Trust are the trustees of the MT
Irrevocable Trust with a 39% interest in the Needham properly and 100% interest in the
Maynard property, and the trustees of the JT Family Trust with a 61% interest in the
Maynard property.

6. The terms of the T Family Nominee Trust state that the trust may be terminated at any
lime by any one or more of the beneficiaries, and upon termination, the trustee shall
transfer and convey the trust assets to the beneficiaries, namely the MT Irrevocable Trust
and the JT Family Trust, in proportion to their respective interests.

7. The Needham properly held in the T Family Nominee Trust, is valued at $468.900.00. and
the Maynard property, held in the T Family Nominee Trust is valued at $334,700.00.

8. The JT Family Trust holds a bank account ending in 8360 with a balance of $2,572.00,
and the MT Irrevocable Trust holds a bank account ending in 8378 with a balance of
$381.00; the appellant has a bank account in her name ending in 6303 which has a balance
of $0 after deducting her direct deposit income.

9. The MT Irrevocable Trust was established on October 17. 2007 by the appellant.

10. Under the terms of the MT Irrevocable 'Trust, the trustees shall distribute to the appellant
all net income from the trust; the MT Irrevocable 'Trust states further that "[t]he Trustees
shall have no power to make any distributions of principal to or for the benefit of the
Donor".

11 . The MT Irrevocable Trust slates thai the trustees may invade the principal to pay for
maintenance, taxes, and other costs associated with the real estate owned by the trust.

12. The MT Irrevocable Trust states that Hie trustees shall pay such amounts of principal to or
for the benefit of the members of the class consisting of the issue of the appellant then
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l iving from time to time.

13. Under the terms of the MT Irrevocable Trust, the appellant reserved a limited power of
appointment to appoint the remaining principal and undistributed income of the trust, to
such person or persons among the members of the class consisting of the appellant's issue
of all generations or charitable organi/ations.

14. The appellant had the right to use and occupy any residence that may from time to time be
held in the MT Irrevocable Trust.

15. The trustees of the MT Irrevocable Trust have the power to hold, retain, purchase, dispose
of or otherwise deal with l i fe insurance, annuities, endowment policies, or other forms of
insurance on the life of the appellant, any beneficiary, or any other person for the benefit
of any beneficiary, and to pay the premiums and costs therefore from the principal or
income of the trust.

16. In capitali/ed letters, the MT Irrevocable Trust slates, "NO POWER GIVEN TO THE
TRUSTEE H E R E U N D E R SHALL BE CONSTRUED TO PERMIT THE DONOR TO
BORROW INCOME OR PRINCIPAL."

17. The T Family Living Trust was created on October 1, 2003 by the appellant and her
husband as a revocable, l iving trust; the T Family Living Trust lists as its holdings $10.00
cash.

I S . Article Four of the I Family Living Trust sets forth the Trustor's Lifetime Rights and
states that during the joint lifetimes of the appellant and her spouse, the trustee shall pay to
them all or part of the income and principal; Article Four goes on to stale that while both
the appellant and her spouse are alive, they may at any time amend or revoke the trust.

19. Article Five of the 1 Family Living Trust sets forth Administration at Death of First
Truslor and slates that after the death of the first of the appellant or her spouse, the trust
shall become irrevocable and shall not be subject to amendment after the death of the first
of them.

20. The appellant's spouse died on March L 2004 and, by its terms, the T Family Living
became irrevocable on that date.

21. Article Seven of the T Family Living Trust is entitled Division into Survivor's Share and
Family Share and sets forth how the trust estate is to be distributed after the death of the
first Trustor, which in this case was the appellant's spouse.

22. Article Seven of the 1 Family Living Trust stales that upon the appellant's spouse's death.
the trustee of the T Family Living Trust was to distribute the remaining trust estate into
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two separate shares to be identified as the Survivor's Share and the Family Share; the
Survivor's Share is to be held, administered, and distributed according to the Survivor's
Trust set forth in Article F.ight of the T Family Living Trust; the Family Share is to be
held, administered, and distributed according to Article Nine of the T Family Living Trust.

23. Article Eight of the T Family Living Trust is entitled Survivor's Trust; Article Seven of
the T Family Living Trust states that upon the death of the appellant's spouse, the
Survivor's Share shall consist of the Surviving Trustor's (the appellant) contributive share
of the trust estate; under Article Bight, the trustee shall pay the entire net income to the
Sur\'iving Trustor and so much of the principal of the Survivor's Trust as the trustee
deems proper for the Surviving Trustor's comfort, welfare, and happiness; Article Light
states further that the trustee shall pay to the Surviving Trustor as much of the principal as
the Surviving Trustor may from time to time demand.

24. Article Nine of the T Family Living Trust is entitled Family Trust; Article Nine states that
the trustees shall pay to the Surviving Truslor the entire net income of the Family Trust;
Article Nine of the T Family Living Trust also states that the trustee shall pay to the
Surviving Truslor so much of the principal of the Family Trust as the trustee in the
trustee's discretion deems proper for the Surviving Trustor's health, education.
maintenance, or support; Article Nine of the T Family Living Trust states further that the
Surviving Trustor shall have the power to withdraw from the Family Trust principal each
calendar year, those amounts that shall not exceed the greater of $5,000.00 or 5% of the
assets of the Family Trust.

25. The Family Trust referred to in Article Nine of the T Family Living Trust is the J T Family
Trust and was established when the appellant's spouse passed away on March 1, 2004.

26. The appellant moved from the Needham property into assisted living in 2009 and started
to rent out the Needham property; the Maynard property is also rented.

27. Statements for the appellant's bank account ending in 6303 show that funds from the
accounts held by the MT Irrevocable Trust and the JT Family Trust were deposited into
the appellant's personal account and the appellant has paid real estate taxes for the real
estate held in the trusts.

28. The only principal held by the MT Irrevocable Trust and the JT Family Trust is each
trust's beneficial interest in the T Family Nominee Trust and the only assets held in the T
Family Nominee Trust are the two real estate properties, Needham and Maynard.
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Analysis and Conclusions of Law

The total value of countable assets owned by or available to individuals applying for or receiving
MassIIealth Standard, Ksscntial. or Limited may not exceed $2.000.00 for an individual. See 130
CMR520.003(A)(1) .

Trusts. The MassIIealth agency counts the value of the principal and income of a revocable or
irrevocable trust in accordance wi th 130 CMR 520.021 through 520.024. see 130 CMR
520.007(1).

Noncountable assets are those assets exempt from consideration when determining the value of
assets. In addition to the noncountablc assets described in 130 CMR 520.006 and 520.007, the
following assets are noncountablc...

(D) Business and Nonhusiness Property. Business and nonbusiness property essential to
self-support and property excluded under an SSA-approved plan for self-support are
considered noncountable assets.

See 130 CMR 520.008(0)

520.023: Trusts or Similar Legal Devices Created on or after August 1 1 , 1993

The trust and transfer rules at 42 U.S.C. 13%p apply to trusts or similar legal devices created on
or after August 1 1 , 1993, that are created or funded other than by a will. Generally, resources
held in a trust are considered available if under any circumstances described in the terms of the
trust, anv of the resources can be made available to the individual .

V

(A) Look-Back Period for Transfers into or from Trusts.
( 1 ) Look-Back Period.

(a) For transfers made before February 8. 2006. the look-back period is 36 months for
trusts where all or any portion of the income or principal of an irrevocable trust can be
paid to or for the benefit of the nursing-facility resident, but is paid instead to someone
else.
(b) The look-back period is 60 months

(i) for transfers made on or after February 8, 2006, subject to the phase-in
described in 130 CMR 520.019(B)(2). if all or any portion of the income or
principal of a trust can be paid to or for the benefit of the nursing-facility resident,
but is instead paid to someone else;
( i i ) if payments are made from a revocable trust to other than the nursing-facili lx
resident and are not for the benefit of the nursing-facility resident; or
(in) if payments are made into an irrevocable trust where all or a portion of the
trust income or principal cannot under any circumstances be paid to or for the
benefit of the nurs ing- fac i l i ty resident.
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(2) Period of Tneligibility Due to a Disqualifying Transfer. The MassHealth agency determines
the amount of the transfer and the period of ineligibilily for payment of nursing facility services
in aceordance with the rules at 130 CMR 520.019(G).

(B) Revocable Trusts.
( 1 ) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are countable
income.
(3) Payments Irom a revocable trust made other than to or for the benefit of the nursing facili ty
resident are considered transfers for less than fair-market value and are treated in accordance
with the transfer rules at 130 CMR 520.019(0).
(4) The home or former home of a nursing facility resident or spouse held in a revocable trust is a
countable asset. Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(C) Irrevocable Trusts.
( 1 ) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident arc considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such as
interest} of an irrevocable trust that could not be paid under any circumstances to or for the
benefit of the nursing-facility resident will be considered a transfer for less than fair-market value
and treated in accordance with the transfer rules at 130 CMR 520.019(G).

see 130 CMR 520.023(A). (B), (C).

520.024: General Trust Rules
130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.

(A) Irrevocable Trust.
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( 1 ) The assets and income held in an irrevocable trust established by the individual or spouse that
the trustee is required to distribute to or for the benefit of the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established by the individual or
spouse to or for the benefit of the indiv idual are countable.
(3) The assets and income held in an irrevocable trust established by other than the individual or
spouse that the trustee is required to distribute to the individual are countable.
(4) Payments from the income or the principal of an irrevocable trust established by other than
the individual or spouse to the individual are countable.

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a
nursing-facil i ty resident, the principal place of residence held in a revocable or irrevocable trust
is a noncountable asset. A home that is not the principal place of residence is countable and not
subject to the exemptions of 130 CMR 520.007(G)(2) whi le an asset of the trust.

(C) I lome in Trust: Cure.
(1) If the MassHealth agency has denied or terminated Massl lealth because the home or former
home in trust is considered an excess asset, the MassHealth agency w i l l rescind that action if the
home or former home has been removed from the trust and returned to the nursing-facility
resident in accordance with the ful l cure rules at 130 CMR 520.019(K).
( 2 ) When the home or former home is removed from a trust, as determined by the MassHealth
agency, the MassHealth agency will redetermine el igibi l i ty using the rules at 130 C 'MR
520.007(G)(8) and the full cure rules at 130 CMR 520.0I9(K). '
( 3 ) When the home or former home has been removed from the trust, the MassHealth ageney
may place a lien in accordance with 130 CMR 515.012.

(1)) Repayment of Financial and Medical Assistance. An indiv idual who has received or wi l l be
receiving payments from a third party as a result of an accident, injury, or other loss must first
repay the MassHealth ageney for medical assistance under M.U.L. c. 1181*. § 22 and 42 U.S.C.
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance
under M.G.I, c. 18. § 5G. even if such third-parly payments have been or will be placed in a
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).

( H ) Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies or
terminates MassHealth due to excess assets, the individual may request, in accordance w i t h 130
CMR 520.019(1,), that the Massllealth agency rescind the denial or termination because such
action would result in undue hardship.

(F) Verilleation of a Trust. The individual must provide the MassHealth agency with a copy of
the trust or similar legal device or. when appropriate, a wi l l and any information detailing
investments, holdings, and distributions, as determined by the MassHealth agency.

(G) No Double Penalty. The Masslleallh agency w i l l apply the rules at 130 CMR 520.019(N) to
prevent double penalty.
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See 130 CMR 520.024.

There are no circumstances under which the trustee would have discretion to distribute the assets
ol" the T Family Nominee Trust to the appellant. The only circumstance under which the trustee
has discretion to distribute the assets of the T Family Nominee Trust is termination of the T
Family Nominee Trust by any one of the beneficiaries, and the appellant is not a beneficiary of
the T Family Nominee Trust. Under the terms of the T Family Nominee Trust, if such trust is
terminated, the principal of the trust does not revert back to the appellant/grantor, rather the
principal is distributed to the beneficiaries in proportion to their respective interests. The
appellant is not a beneficiary of the T Family Nominee Trust and thus even if such trust is
terminated, the assets would not go to her. The T Family Nominee Trust is not akin to a
revocable trust because there are no circumstances set forth in the terms of the trust that allow for
the assets to revert back to the appellant/grantor. There is no documentation in the record as to
the beneficiaries before October 17. 2007 but according to Massilealth's legal memorandum, the
beneficiaries at the time the T Family Nominee Trust was established in October, 2003 were the
appellant and her spouse, and as of November 23, 2004, the beneficiaries were the appellant and
the JT Family Trust. Since October 17, 2007 the beneficiaries of the T Family Nominee Trust
have been the MT Irrevocable Trust and the J'F Family Trust, Furthermore, on October 17, 2007,
the appellant resigned as trustee of the T Family Nominee Trust. It has been more than 5 years
since the T Family Nominee Trust was amended to change the beneficiaries and since the time
the appellant resigned as trustee, and thus the look back period for disqualifying transfers has
past. The beneficiaries of the T Family Nominee Trust are the MT Irrevocable Trust and the JT
Family Trust and we look to the terms of those trusts to see if there are any circumstances under
which the trustees of either trust would have discretion to disburse principal to the appellant.

Under the terms of the MT Irrevocable Trust, the trustees shall distribute to the appellant all net
income from the trust and the trustees shall have no power to make any disbursements of principal
to the appellant. The MT Irrevocable Trust states in capitalized letters, "NO POWER GIVKN TO
THE TRUSTEE HERKUNDER SHALL BK CONSTRUED TO PERMIT THE DONOR TO
BORROW INCOME OR PRINCIPAL." The principal beneficiaries of the MT Irrevocable Trust
are the issue, or children, of the appellant. The trustees of the MT Irrevocable Trust may use the
principal in the trust for the maintenance of the properties held in the trust, however this does not
translate into the trustees having discretion to disburse principal to the appellant. The appellant
reserved a limited power of appointment to appoint principal and income to her children of all
generations or charitable organi/.ations. Again, this provision docs not allow the trustee to disburse
principal to the appellant.

MassIIealth argues that under 130 CMR 520.023(C)(a), there are circumstances under which the
principal of the MT Irrevocable Trust could be paid to the appellant, specifically, MassLIealth
argues that the provision of the trust that allows for the trustees to hold, retain, purchase, dispose of
or otherwise deal with life insurance, annuities, endowment policies, or other forms of insurance on
the life of the appellant, any beneficiary, or any other person for the benefit of any beneficiary, and
to pay the premiums and costs therefore from the principal or income of the trust shows that the
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trustee may use the value oi' trust principal to purchase an incoming producing product and thus
there are circumstances under which payment from the trust could be made for the benefit oi' the
appellant. While the trusts terms allow for a trustee to purchase insurance or an annuity naming the
appellant as a beneficiary, such clause does not give the appellant access lo the principal of the
trusts. The income from the insurance or annuity would be considered available and countable to
the appellant but it does not follow that the principal used to purchase these investments is
countable. By the terms of the trust, any and all assets purchased by the trusts would be owned by
the trusts and not by the appellant. The trustees in the MT Irrevocable Trust have no authority or
discretion to distribute principal to the appellant. The trustees' ability to purchase an income
producing product using the assets of the trust is not a circumstance under which the principal could
be paid to the appellant. Furthermore, the fact that the appellant is allowed to use and occupy any
residence owned by the trust does not translate into granting the trustees of the MT Irrevocable
Trust the discretion to distribute principal to her. The appellant is an income beneficiary of the MT
Irrevocable Trust and there is no documentation that the payments made to her by the MT
Irrevocable Trust are anything but income. The only assets in the MT Irrevocable Trust arc the
Maynard properly and 39% of the Needham property and since neither property has been sold, the
money being produced by the trust is income that was appropriately paid to the appellant as she is
an income beneficiary of the trust. The appellant may spend her income in any way she chooses,
including for her assisted living care.

The MT Irrevocable Trust states that "ft]he Trustees shall have no power to make any distributions
of principal to or for the benefit of the Donor". The investment powers granted to the trustees of
the MT Irrevocable Trust, the trustees' discretion to use assets lo pay for the maintenance of
properties held in Ihe trust, and the trust terms allowing the appellant to use and occupy any
residence owned by the trust, do not negate the distribution powers of the trustees in the MT
Irrevocable Trust. The assets held in the MT Irrevocable Trust are not countable lo the appellant.

The T Family Living Trust became irrevocable upon the death of the appellant's spouse on March
1, 2004. Because 5 years has past since the appellant's spouse's death, the conversion of the
previously revocable trust to an irrevocable trust is not a disqualifying transfer because the look
back period has expired. Upon the death of the appellant's spouse, the T Family Living Trust was
separated into two trusts, the Survivor's Trust under Article Light and the Family Trust under
Article Nine. Under Article Light, the Survivor's Trust, the trustee shall pay the entire net income
to the Surviving Trustor and so much of the principal of the Survivor's Trust as the trustee deems
proper for the Surviving Trustor's comfort, welfare, and happiness. Article Light states further that
the trustee shall pay to the Surviving Trustor as much of the principal as the Surviving Truslor may
from time to time demand. No documentation was submitted with regard to the Survivor's Trust
and it does not appear to be funded. Article Nine states that the trustees shall pay to the appellant
the entire net income of the JT Family Trust and so much of the principal of the JT Family Trust as
the trustee in the trustee's discretion deems proper for the appellant's health, education,
maintenance, or support. Article Nine states further that the appellant shall have the power to
withdraw from the JT Family Trust principal each calendar year, those amounts that shall not
exceed the greater of $5,000.00 or 5% of the assets of the Family Trust. Under the terms of both
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the Survivor's Trust and the JT Family Trust set forth in Articles Eight and Nine of the T Family
Living Trust, there are circumstances under which the trustee has discretion to distribute principal
to the appellant and thus the entire amount of principal in the Survivor's Trust and in the JT Family
Trust is countable to the appellant. See 130 CMR 520.023(C)(l)(a). Only the JT Family Trust
appears to be funded here and the assets of such trust include 61% of the value of the Needham
property and the bank account ending in 8360. The Needham property is valued at $468.900.00
and 61% of this amount is $286,029.00 and the bank account ending in 8360 had a balance of
$2,572.00.2 The appellant thus has assets totaling $288,601.00 which exceeds the MassHealth limit
of $2.000.00 by $286,601.00. Although the terms of the JT Family Trust limit the appellant's
power to withdraw from the JT Family Trust to $5,000.00 or 5% of the trust assets each year, the
trust does not limit the discretion of the trustee to disburse principal to the appellant. Pursuant to
Masslleallh regulations, generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made available to
the individual. Accordingly the total assets of the JT Family Trust are countable to the appellant.

The appellant's attorney argued that because- the appellant only has access to the principal of the JT
Family Trust at the discretion of the trustee, such assets are inaccessible. The MassHealth agency
counts the value of the principal and income of a revocable or irrevocable trust in accordance
with 130 CMR 520.021 through 520.024. sec 130 CMR 520.007(1). The regulations regarding
trusts at 130 CMR 520.023 slate that any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset, without regard to whether the trustee chooses to
exercise his/her discretion or not. Simply stating that the trustee refuses to exercise his/her
discretion docs not make the trust principal an inaccessible asset pursuant to 130 CMR 520.006.

520.006: Inaccessible Assets

(A) Definition. An inaccessible asset is an asset to which the applicant or member has
no legal access. The MassHealth agency does not count an inaccessible asset when
determining eligibility for MassHealth for the period that it is inaccessible or is deemed
to be inaccessible under 130 CMR 520.006.

(B) Examples of Inaccessible Assets. Inaccessible assets include, but arc not l imited to
(1) property, the ownership of which is the subject of legal proceedings (for
example, probate and divorce suits); and
(2) the cash-surrender value of life-insurance policies when the policy has been
assigned to the issuing company for adjustment.

See 130 CMR 520.006(A), (B).

2 '['he bank account balance for the account ending in 8360 is based on the unrcfuted testimony at the hearing; bank
account statements submitted by Massllealth are not comprehensive and several months are omitted; although the
most recent balance is larger than that reported by MassHealth, 1 accept the balance testified to by the Massl leal th
representative at the hearing, as reflecting the balance on or about April , 2013.
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The JT Family Trust is not the subject ot" a legal proceeding and by the terms of such trust, the
appellant is the income and principal beneficiary of the trust. Therefore, pursuant lo the
applicable MassIIcalth regulations, both the income and the assets of the JT Family Trust are
countable to the appellant.

The appellant's attorney also argued that the Needham property held in the JT Family Trust
should be considered a non-countable asset because it is a business property pursuant to 130
CMR 520.008(D) which states that business and nonbusiness property essential to self-support
and property excluded under an SSA-approved plan for self-support are considered noncountable
assets. Whether the Needham property would even meet the def in i t ion of business property is
questionable here as such property docs not make a profit according to the appellant's attorney's
statements at the hearing. Regardless, MassHcalth has not counted a piece of real estate as a
countable asset here, rather Masslleallh has determined that assets held by a trust are countable
to the appellant. The appellant does not own the Needham property, the JT Family Trust does.
Because the appellant does not own the Needham property. MassHealth would not have the
abi l i ty to lien such property even if its status as a non-countable business property were to be
established. The MassHealth regulations regarding countable assets at 130 CMR 520.007 slate
that with regard to trusts. Masslleallh counts the value of the principal and income of a revocable
or irrevocable trust in accordance with 130 CMR 520.021 through 520.024. see 130 CMR
520.007(1}. Once MassHealth determines the trust is countable, the corpus is countable wi thou t
regard to v\hat constitutes the corpus and without regard lo whether the asset would be countable
if owned by the applicant and not by the trust. Accordingly, the business property exemption is
not applicable here.

The appeal is approved insofar as the assets of the MT Irrevocable Trust are not countable, but is
denied in that the assels of the JT Family Trust are countable and the appellant's assets exceed
the limit for MassHeallh. Any disqualifying transfer issues are not ripe as the appellant's assels
st i l l exceed the MassHealth l imit .

Order for MassHealth

Modify the determination of the appellant's countable assets and determine that the appellant's total
countable assels amount to $288.601.00 and her excess asset amount is $286,601.00. Hold any
notice oflhis modification; there are no appeal rights on implementation of an appeal decision.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance wilh Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date ofthis decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Patricia Mullen
Hearing Officer
Board of Hearings

cc:
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