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[the "Appellant"), appeals from the October 24, 2013 denial of eligibility

on the grounds that her available assets exceed $2,000. A hearing was conducted on

February 12, 2014 and the facts were presented to the hearing officer at that time. At the

beginning of the Hearing, MassHealth presented the Appellant with a fourteen (14) page

Memorandum in support of its' position that the Appellant's countable assets exceed

$2,000. The Hearing Officer allowed the Appellant time to read the MassHealth

memorandum and to draft a memorandum in response. This memorandum serves as the

Appellant's response to MassHealth's memorandum and supports the Appellant's

position that her countable assets do not exceed $2,000.

The MassHealth memorandum details the facts, Medicaid law in general, and

MassHealth's position that the Appellant's countable assets exceed $2,000. At this time,

the Appellant's assets consist of one personal bank account #6303 at Needham Bank.

The bank account statements from this account were given to the Hearing Officer at the

hearing by MassHealth and marked as Exhibit A. The other assets indicated in

MassHealth's memorandum are a bank account #8378 owned by the^mHBo

Irrevocable Trust and a bank account # 8360 owned by ̂ '}tH^f^^f^Family Trust as

MB|MMI|^^^^^Massachusetts. The bank account statements for the above bank

accounts were given to the Hearing Officer by MassHealth and were marked as Exhibits

B and C,



MassHealth and Appellant agree that the Schedule of Beneficial Interests for the

^property reflects the ownership as 100% thejfffffIrrevocable Trust and

the Schedule of Beneficial Interests for the^ •operty reflects the ownership as

39% the^^^^^J^Tc vocable Trust and 61% l|u'fl|^|HV ; i l l l i l v Trust

^IRREVOCABLE TRUST

Appellant argues that 100% of the^Upf property and 39% of the

property as well as the bank account ending # 8360 are non countable assets and are

therefore not available assets to the Appellant for the following reasons: 1) the Appellant

has no right to any principal distributions from the Trust as stated in Paragraph 4, Section

.03 of the Trust, 2) The trust is irrevocable, as stated in Paragraph 3 of the Trust and was

created prior to the 60 month look back period, 3) MassHealth's claim that the Appellant

has treated assets from this trust as her own is incorrect and 4) the provisions that

MassHealth claims allow the Appellant access to principal do not, either individually or

in conjunction with any other provision, allow the Appellant access to principal under

any circumstances.

1) the Appellant has not right to any principal distributions from the Trust as stated

in Paragraph 4. Section .03

As MassHealth sets forth in their memorandum, in the case of an irrevocable trust

under 130 CMR 520.023(C)(1), "any portion of the principal or income of an irrevocable

trust that could be paid under any circumstances to or for the benefit of the individual is a

countable asset." Under the terms of the 4JJHHP1 Irrevocable Trust, it specifically

states in no uncertain terms that the Trustees "shall have no power to make any

distributions of principal to or for the benefit of the Donor."1 As such, under 130 CMR

520.023(C)(1), the principal from the dH^B" Irrevocable Trust is not a countable

asset.

(Irrevocable Trust, Paragraph 4, Section .03



MassHealth argues that under Paragraph 4, Section .06 because the Appellant has

the "right to use and occupy any real estate" that this provision is in effect the right to the

principal held in the trust. The right to use and occupy a home does not constitute a

principal right to the property. In fact, if such property was sold during the Appellant's

lifetime, the right to use and occupy the property would disappear and does not entitle the

Appellant to any principal from the trust. The right to use and occupy by the Appellant

is simply the ability of the Appellant to live on the property and does not rise to the level

of allowing the Appellant the right to any distributions of principal as argued by

MassHealth. Furthermore, such right does not constitute a life estate interest in the

property.

It should be noted that the appellant docs not dispute that she has access to

income from the trust. If there is income from the trust, the appellant does not dispute

having MassHealth consider such income in calculating her patient paid amount.

2) The trust is irrevocable, as stated in Paragraph 3 of the Trust

The^B^^Hl^rrevocat>le Trust is an irrevocable trust. The trust states, "the

donor expressly waives any and all rights which she ,ay have, by operation of law or

otherwise, to revoke, alter, amend or otherwise change this Indenture of Trust or any

provisions hereof."2 As such, pursuant to 130 CMR 520.023(A)(l)(b), the look-back

period for transfers into or from trusts is 60 months for trusts where all or any portion of

the trust income or principal cannot under any circumstances be paid to or for the benefit

of the nursing facility resident. This trust was created in 2007, well before the 60-month

look back period. As such, no principal from the trust shall be counted.

3) MassHcalth's claim that the Appellant has treated assets from this trust as her

own is incorrect

On Page 4 of MassIIealth's Memorandum, MassHealth argues that "the statements

for the applicant's countable bank account # 6303 show that funds from the accounts held

Irrevocable Trust, Paragraph 4, Section .02



in the name of the Trusts have been deposited to the applicant's personal account within

the look-back period, and that applicant has regularly paid real estate taxes to the Town

offllJ^HPlnd me Town ofJH^for the real estate in the Trusts." Furthermore,

they argue that "regular distributions from Irrevocable Trust assets" were used to

"directly pay the applicant's assisted living bills", that "deposits from Irrevocable Trust

assets have also repeatedly been made to the applicant's personal checking account" and

"there was a deposit of $65,000 to the Irrevocable Trust account from funds held in the

Family Trust."

Appellant does not argue this point. Under the Irrevocable Trust it states in

Paragraph 4, Section .02 that "the trustees shall distribute to the donor all net income

from the trust at least quarterly." Furthermore, the^mHmpFamily Trust gives the

Appellant the right to the "entire income of the Family Trust."3

Gross income is defined as all income from whatever source derived, including

gains derived from dealings in property.4 The only assets held by this Irrevocable Trust

and the Family Trust were two rental properties (in different percentages) and therefore

the rent each month, which constitutes income, was deposited in to the Irrevocable Trust

bank account # 8378 and/or ^]C JH^^HV1 Family Trust bank account # 8360. This

rental income, which is payable to the Appellant (pursuant to Paragraph 4, Section .02 of

the Irrevocable Trust and Article Nine, Section l(a) of the Family Trust) was then used

by the Appellant to pay for her monthly assisted living bill at the Village of Willow

Crossing as well as the real estate expenses for these properties.

These rental properties were benefiting the Appellant and were essential to her

self-support as her business property under 130 CMR 520.008(D). These properties were

both making a profit (see Schedule E of income tax returns attached for 2011, 2012 and

2013). The Appellant moved to the Village of Willow Crossing on or around January

2009 and stayed in this facility until March 2013 (when she was admitted to Kindred)

after she fell at the assisted living facility. The Appellant paid the monthly cost of this

J J^H|Family Living Trust, Article Nine, Section l(a)

4 26 U.S. Code§61(a)(3)



assisted living facility from her social security, VA benefit and the income received from

these business properties. Without the income from the rental properties, the Appellant

would not have been able to live at the assisted living facility and she would have been

forced to enter a nursing home sooner than March 2013.

MassHealth argues on Page 14 on its' memorandum that if the hearing officer

finds that the applicant meets the $2,000 asset limit that "the matter should be remanded

to the Agency to determine the value of disqualifying transfers of resources based

on....the applicant's use of her own funds to pay to maintain the real estate...as well as

the diversion of assets from thQ..fj^^fjjj^^fFami[y Trust" which was clearly used for

real estates taxes and the assisted living bill.

The use of trust money for real estate taxes as well as the transfers of assets from

the I^^HH^V Family Trust to the Irrevocable Trust are not disqualifying transfer for

the reasons outlined above and furthermore because:

(1) The payment of real estate taxes was made for the benefit of the

Appellant from properties that were essential to her self-support;

(2) These transfers were not for less than fair-market value as set forth in

130 CMR 520.018(8) as Appellant received a benefit in return of these

payments. She lived at the assisted living facility for approximately 3

!/2 years and the payment of real estate taxes for the properties allowed

the Appellant the ability to keep the properties and utilize the rental

income for her own self-support;

(3) The Appellant has demonstrated that these payments were all used by

the Appellant and not transferred exclusively for a purpose other than

to qualify for MassHealth as defined in 130 CMR 520.019(F)(1)5; and

5 (F) Determination of Intent. In addition to the permissible transfers described in 130 CMR
520.019(D), the MassHealth agency wil l not impose a period of ineligibility for transferring
resources at less than fair-market value if the nursing-facility resident or the spouse
demonstrates to the MassHealth agency's satisfaction that
(1) the resources were transferred exclusively for a purpose other than to qualify for
MassHealth;



(4) The Appellant intended to dispose of the payments for valuable

consideration. Valuable consideration is a tangible benefit equal to at

least the fair-market value of the transferred resource.6 Here, the

Appellant paid the assisted living facility and in return was given a

place to live. Furthermore, in consideration of paying the real estate

taxes on the property, the Appellant was given the rental income which

was used for her benefit and self-support.

Finally, it should also be noted, that the Trustees were following the terms of the

Irrevocable Trust when paying for the real estate taxes and expenses for the properties.

As they were given authority under Paragraph 4, Section .03 to specifically use the

income and/or the principal from the Irrevocable Trust if necessary to pay for

"maintenance, taxes and other costs associated with any real estate owned by the trust."7

As such, the terms of the trust were being strictly adhered to by the Trustees.

4) the provisions that MassHealth claims allow the Appellant access to principal do

not, either individually or in conjunction with any other provision, allow the

Appellant access to principal under any circumstances

MassHealth's memorandum states "there are numerous circumstances under the

Irrevocable Trust by which the value of the principal can be made to the applicant or used

for her benefit."8 The memorandum raises many objections to the trust language.

MassHealth further argues that because the Trustee is given "wide latitude and

authority to deal with trust assets under Paragraph 20" and may purchase an annuity

6 (F) Determination of Intent. In addition to the permissible transfers described in 130 CMR
520.019(D), the MassHealth agency will not impose a period of ineligibility for transferring
resources at less than fair-market value if the nursing-facility resident or the spouse
demonstrates to the MassHealth agency's satisfaction that
(2) the nursing-facility resident or spouse intended to dispose of the resource at either fair-
market value or for other valuable consideration. Valuable consideration is a tangible benefit
equal to at least the fair-market value of the transferred resource.

7 See 4|̂ l̂HHt Irrevocable Trust, Paragraph 4, Section .03
8 MassHealth Memorandum Page 10



pursuant to Paragraph 20, Section .11 that somehow provides the Appellant access to

trust principal.9 MassHealth claims that the Irrevocable Trust is somehow flawed

because of these provisions, but MassHealth fails to substantiate its claims and fails to

demonstrate how these provisions would provide the Appellant with access to principal.

Massliealth's memorandum also includes several references to Medicaid case law but the

memorandum does not illustrate how any of the case law referenced is relevant to the

Appellant's case and the trust at issue.

The arguments throughout MassHealth's memorandum lack substantiation and

are contradictory. Page 13 states the "trust must be read as a whole through the lens of

Medicaid law", but ignores their own argument by failing to recognize Paragraph 4,

Section .03 of the trust which states that the Appellant is not entitled to the principal from

the Trust. The Appellant concurs that the Trust must be read as a whole. As noted

above, Paragraph 4, Section .03 of the Trust provides that the Trustee does not have the

ability to pay principal to the Appellant. No other provisions of this Trust conflict with

this Paragraph.

In an effort to ignore Paragraph 4, Section .03, MassHealth argues that the

provisions of Paragraph 20 give the Trustee the ability to make principal available to the

Appellant. The provisions of Paragraph 20 in no way allow the Appellant access to trust

principal. Paragraph 20, Sections .01 to .20 provides for the trustee's investment powers

only and in no way speaks to the trustee's distribution authority. Paragraph 20 details the

powers of the Trustee in investing trust property; it does not govern how trust property is

distributed to a beneficiary as set forth in Paragraph 4, which is entitled "Payments

During Donor's Life."

MassHealth also argues that because Paragraph 20, Section .11 allows the trustee

to purchase an annuity as a trust investment, it in some way makes principal available to

the Appellant. This argument is without merit. This section only allows the Trustee to

purchase an annuity with trust assets as a trust investment. It certainly does not allow the

Appellant to have access to principal. By way of example, though not relevant to this

particular case, when a Trustee purchases an annuity as an investment with trust assets,

the annuity is owned by and payable to the trust, not the beneficiary. Therefore,

MassHealth Memorandum Page 11



Paragraph 4, Section .03 is still applicable. The trustee cannot distribute principal to the

Appellant, the trustee can only distribute income to the Appellant.

In addition, MassHealth makes the false claim that because the Trust assets may

be used to purchase "income producing assets",10 the Appellant is in someway granted

access to principal. This argument is without merit. A trustee has an underlying

fiduciary duty to make trust investments productive, and the generation of income is one

of the fundamental principles of investing. Investments in stocks or bonds can produce

dividends and interest and are designed to do so. The purchase of an annuity does not

change the fact that there is still a principal component and an interest component. The

Trustee shall only pay to the Appellant the income from the trust and not the principal.

The form of the investment does not change this.

In support of its positions, MassHealth cites the Doherty and the Cohen cases.

Doherty v. Director of the Office ofMedicaid, 74 Mass. App. Ct. 439 (2009); Cohen v

Commissioner oflhe Division ofMed. Assistance, 423 Mass. 399, 668 N.E. 2d 769

(1996). However, MassHealth fails to demonstrate how the facts of this matter are

remotely similar to this case. The language from the Doherty case most applicable to this

case is when the Doherty court stressed it had "no doubt that self-settled, irrevocable

trusts may, if so structured, so insulate trust assets that those assets will be deemed

unavailable." Doherty at 442.

'FAMILY NOMINEE TRUST

Trust and transferred both ihc^ffjj^and ]̂ BV properties to such trust. At that

time, they were both the Trustors and the Trustees of such trust.

On October 17, 2007,^H^^Hto resigned as the Trustee of this trust and her children,

schedule of beneficial interests was updated to show that the beneficiary of the^HHB^

property was 100% the flll^^HFIrrevocable Trust and thc^^^l^ property was

MassHealth Memorandum Page 11



updated to show that the beneficiary of tn^^H|P property was 39% the,

Irrevocable Trust and 61% the dH^^MPl amil> Trust.

MassHealth argues on Page 9 that "Under Paragraph 6, the Nominee Trust may be

terminated by any beneficiary" and that "the Schedule of Beneficiaries may be revised to

name the applicant, individually, as the Beneficiary of the Nominee Trust." This is

completely incorrect and without merit.

The Trust clearly states under Paragraph 6 that if the trust is terminated "the

Trustee shall transfer and convey the specific assets.. .to the then beneficiaries.. .in

proportion to their respective interests hereunder," As such, even if the Nominee Trust is

found to be a countable asset and subject to termination, the assets will still ultimately be

distributed to the beneficiaries of this trust which would be 100%

Irrevocable Trust for the entire^H^pi property and 39% the,

beneficiary would not be the Appellant individually as MassHealth incorrectly asserts.

FAMILY TRUST

On March 1, 2004^H^ |̂̂ p died. Pursuant to Articles Seven through Nine

of ikjm^'nmil Y Living Trust the ̂ HIHlHP1 - ' ' ; i ' • ' Trust was created, a separate

tax identification number was issued and a Massachusetts Estate Tax Return was filed.

Under the terms of this Trust, the Appellant does not argue that she has the right

to income and principal under this trust. However, such payments are at the sole

discretion of the Trustees (she resigned as Trustee of this trust on October 17, 2007 and

her three children were appointed) and should not be considered a countable asset

because it is an inaccessible asset under the definition of 130 CMR 520.006(A)1' since

the Appellant has no legal access to such asset.

(A) Definition. An inaccessible asset is an asset to which the applicant or member has no
legal access. The MassHealth agency does not count an inaccessible asset when determining
eligibility for MassHealth for the period that it is inaccessible or is deemed to be inaccessible
under 130 CMR 520.006.



Furthermore, this property is considered a noncountable asset under 130 CMR

520.008(D) as business property. As outlined above, the 61% of the property is still

essential for the Appellant's self-support and produces rental income. This property also

shows a profit. As the hearing officer is aware, Appellant will be required to use a

portion of the rental income to pay for her patient pay amount, thus reducing the amount

paid to the nursing home by MassHealth. As such, this property is still being used by the

Appellant for her self support. Furthermore, no where under 130 CMR 520.008(D) is it

written or stated that the Appellant must be in the community and not in a nursing home

in order to meet the qualifications under this section in order to be considered a

noncountable asset. In fact, the section specifically states, "noncountable assets are those

assets exempt from consideration when determining the value of assets."

CONCLUSION

It is Appellant's position that for the reasons stated above, all bank accounts and

real estate are non-countable assets.

However, if the Hearing Officer were to find that any of these trusts do not

comply with MassHealth regulations then the Hearing Officer should find that all

Appellant's real estate are noncountable assets under 130 CMR 502.008(D) as business

property. These properties as outlined above were clearly used for the Appellant's sole

support for well over 3 years and have produced a profit.

Finally, if the Hearing Officer were to find that any interest in any of the trusts are

a countable asset, then such percentage interest can be conveyed back to the Appellant

individually where MassHealth can evaluate the property under relevant MassHealth

regulations concerning real estate and place a lien on the property.


