COMMONWEALTH OF MASSACHUSETTS
NORFOLK, ss.

SUPERIOR COURT
CIVIL ACTION NO. 2014-01293

RUBY ANAGNOSTON,
Plaintiff,
v.

KRISTIN THORN, DIRECTOR, OFFICE
OF MEDICAID,
Defendant.

DEFENDANT'S MEMORANDUM IN SUPPORT OF THE FINAL AGENCY
DECISION AND IN OPPOSITION TO PLAINTIFF'S MOTION
FOR JUDGMENT ON THE PLEADINGS
INTRODUCTION
Defendant, Kristin Thorn1, Director of the Office of Medicaid, Executive Office of
fy

Health and Human Services (the "Agency ") submits this Memorandum in support of the final
Agency decision and in opposition to Plaintiffs Motion for Judgment on the Pleadings
("Plaintiffs Brief). Following a fair hearing, and after considering all the evidence presented,
the hearing officer affirmed the Agency's decision that the Plaintiff was not eligible for
MassHealth long-term care because she possessed assets over the allowable limit in the form of
an irrevocable trust, and also committed a disqualifying transfer by transferring assets for less
than fair-market value which will result in a period of ineligibility.3 As set forth below, the

Daniel Tsai is now the Assistant Secretary for MassHealth.
The Executive Office of Health and Human Services is the single state agency that administers
the Commonwealth's Medicaid program known as MassHealth. G.L. c. 118E, §§ 1, 9A.
3 130 CMR 520.003(A)(1) (asset limit $2,000); 130 CMR 520.023 (treatment of trusts); 130
CMR 520.019(C) (disqualifying transfers) (attached as Exhibit A).
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Agency's decision is not arbitrary, capricious or an abuse of discretion, and is consistent with
federal and state law. Therefore, this Court should deny Plaintiffs motion in its entirety and affirm
the Agency's decision.

BACKGROUND
The Plaintiff, Ruby Anagnoston, submitted an application for long-term care benefits on
December 13, 2013, seeking an eligibility start date of December 1, 2013. Administrative
Record, Decision (hereinafter D._) 14.4 On September 24, 2003, the Plaintiff established the
Family Trust (hereinafter "the Trust") by transferring her primary residence, valued at $280,900,
to the Trust and naming her son as Trustee. D. 14. The following Articles and Sections of the
Trust are relevant to this appeal (the quoted Articles and Sections appear in Exhibit 8 of the
Administrative Record):
2.1: If any property is placed in trust during my life, my trustee may pay me or
may pay on my behalf as much of the income of the trust as it shall determine in
its sole discretion to be necessary for my care and wellbeing.
2.2:1 shall also have the right to use and occupy any residence that may from time
to time be held in trust hereunder.
3.1: This trust shall terminate upon the earlier of (a) my death or (b) a
determination by my trustee, at its sole discretion, that the continuation of this
trust would jeopardize my eligibility for assistance from any federal, state, or
local governmental program...
4.1: Disposition upon termination.
Upon termination of this trust, my trustee shall:
This action is an administrative appeal pursuant to G.L. c. 30A, § 14. Therefore, the relevant
factual and procedural background derives from the certified Administrative Record filed with
the Court. No additional evidence may be introduced. G. L. c. 30A, § 14(5); Superior Court
Standing Order 1-96,^3.
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(a) Pay the trust property and undistributed income as I may appoint by
will to any one or more of my issue; and
(b) The Trustee shall distribute the balance of the trust principal (including
property to which the Trustee may be entitled from any other source) in equal
shares, per stirpes, to my sons.. .or entirely to the survivor of them. If both of my
sons shall predecease me leaving no issue, I direct that the balance of the trust
principal pass to my grandson...
5.1: Appointment of Trustee
(b) I may appoint successor and additional trustees...
5.2: Removal or resignation of Trustee
(a) I may remove any trustee by notice to that trustee...
5.4: General powers of trustee.
(a) to retain any property in the form it is received...
(d) to invest income and principal without being subject to legal
limitations on investments by fiduciaries...
(h) to determine what part of the trust property is income and what part is
principal...
(j) to borrow or lend any amounts...

As explained below, MassHealth correctly found this Trust to be countable under the
federal statute regulating Medicaid Qualifying Trusts (MQT's) because circumstances exist
under which the Plaintiff or her Trustee could access trust assets to pay for her medical care.
The Plaintiff can access trust resources valued well above the $2,000 statutory asset cap for
individuals applying for long-term care. The Plaintiff is therefore ineligible for long-term care.
MassHealth also found that the Plaintiff had committed a disqualifying transfer by
transferring assets for less than fair-market value, which will result in an ineligibiiity period after
the Plaintiff becomes "otherwise eligible" for MassHealth by spending down her assets. At least

as early as 2005, the Plaintiffs son Mark gave her money when she asked for it. D. 18. The
Plaintiffs son did not ask why she needed the money, nor was there an agreement to pay her son
back. D. 18. Mark testified at the hearing that his mother remarked she would pay him back
"when she hit the lotto." D. 18. The Plaintiff did in fact come into lottery winnings and did not
pay her son back. D. 28. However, on May 19, 2012 (within the five-year statutory look-back
period for disqualifying transfers), the Plaintiff paid her son $100,000 from the proceeds of a life
insurance policy of another son. D. 18. Mark testified that the $100,000 represented repayment
for the personal loan he took out in order to lend his mother money ($53,000 loan with $47,000
interest). MassHealth accepted evidence that $52,287.00 of the $100,000 was repayment for
bills and expenses paid by Mark on behalf of the Plaintiff. D. 18. However, because the hearing
officer concluded that the remainder of $47,713 was simply a gift to qualify for state assistance
and not repayment of a loan (because there was never an agreement or reasonable expectation to
be paid back on behalf of Mark), the hearing officer found this transaction to result in a $47,713
disqualifying transfer. D. 28.
The Plaintiff also transferred $71,000 that she has not accounted for. Because the burden
is on the Plaintiff to demonstrate eligibility for MassHealth, she had the burden to demonstrate to
MassHealth that she received valuable consideration worth fair-market value for the $71,000.
The Plaintiff did not present verifiable evidence as to what happened to the $71,000, which the
hearing officer correctly deemed a disqualifying transfer. D. 28. The disqualifying transfer
period, based on a total disqualifying transfer of $118,713, will commence once the Plaintiff is
"otherwise eligible." D. 28.

ARGUMENT
I.

Standard of Review
The scope of review of an Agency's decision is defined by G.L. c. 30A, § 14, which

states that a court may: "either affirm, remand, set aside or modify an Agency's decision ... if it
determines that the substantial rights of any party may have been prejudiced because the
Agency's decision is: (a) in violation of constitutional provisions; or (b) in excess of the statutory
authority or jurisdiction of the Agency; or (c) based upon an error of law; or (d) made upon
unlawful procedure; or (e) unsupported by substantial evidence; or (f) unwarranted by facts
found by the court on the record as submitted ...; or (g) arbitrary or capricious, an abuse of
discretion, or otherwise not in accordance with the law." See Howard Johnson Co. v. Alcoholic
Beverage Control Comm'n, 24 Mass. App. Ct. 487, 490 (1987). Substantial evidence is "such
evidence as a reasonable mind might accept as adequate to support a conclusion." G.L c. 30A,
§1(6). As the party appealing an administrative decision, Plaintiff bears the burden of
demonstrating the decision's invalidity. Merisme v. Bd. of Appeals on Motor Vehicle Liab.
Policies and Bds.. 27 Mass. App. Ct. 470, 474 (1989); Faith Assembly of God v. State Bldg.
Code Comm'n, 11 Mass. App. Ct. 333, 334 (1981).
In reviewing the Agency's decision, the court is required to give due weight to the
Agency's experience, technical competence, specialized knowledge, and the discretionary
authority conferred upon it by statute. Flint v. Comm'r of Pub. Welfare. 412 Mass. 416, 420
(1992). The reviewing court may not substitute its judgment for that of the Agency. $L
Worcester County Regional Vocational School Dist. v. Labor Relations Comm'n. 386 Mass. 414,
420-21 (1982).

II.

The Medicaid Program is a Joint Federal and State Program Designed to
Provide Aid to the Poor.

Medicaid is a cooperative federal and state program, which provides payment for medical
services to eligible individuals and families. Haley v. Comm'r of Public Welfare. 394 Mass. 466,
467 (1985). In order to receive federal funding, the state program must meet all the requirements
of the federal act and its implementing regulations. Id. and Sargeant v. Comm'r of Public Welfare,
383 Mass. 808, 815 (1983). Consequently, the state Medicaid statute and regulations are to be
construed as showing a primary intent that the Office of Medicaid comply with federal law in order
to receive federal financial reimbursement. Youville Hospital v. Commonwealth. 416 Mass. 142,
146 (1993): Cruz v. Comm'r of Public Welfare. 395 Mass. 107,112(1985). The regulations
governing the provision of benefits must be interpreted to maximize the federal financial
participation.
In Massachusetts, the Agency is charged with ensuring that all federal and state laws that
govern the Medicaid program are followed. See generally 42 U.S.C. § 1396 (setting forth
Medicaid's purpose to provide medical assistance "on behalf of' those "whose income and
resources are insufficient to meet the costs...."); M.G.L. c. 6A, § 16 (designating the Agency as
the state Medicaid entity charged with developing policies and programs to implement shared
federal-state program); and M.G.L. c. 118E, §§ 1,2, 7(g), 7(h). Thus, the Agency's
interpretation and implementation of Medicaid law must be undertaken in light of both the
federally mandated purpose of the Medicaid program and the clear federal policies supporting
that mandate. Massachusetts General Hospital v. Div. of Med. Assistance. 66 Mass. App. Ct.

485, 492-493 r2006): also sec generally Alves Case. 451 Mass. 171, 182 (2008) (reaffirming
principal of deference to agency especially where agency acts based on its policy expertise) and
Powell v. Comm'r of Transitional Assistance. 424 Mass. 610, 613 (1997).

HI.

Federal and State Medic-aid Law, not the Common Law of Trusts,
Controls this Case.

MassHealth has an obligation under federal law and state law to decide if any set of
circumstances exist by which an applicant can access principal or income held in a trust. The
federal Medicaid statute dictates that:
(B) In the case of an irrevocable trust—
(i)

if there are any circumstances under which payment from the trust
could be made to or for the benefit of the individual, the portion of
the corpus from which, or the income on the corpus from which,
payment to the individual could be made shall be considered
resources available to the individual,...

42 U.S.C. 1396p(d)(3) (emphasis added). These provisions of federal Medicaid law are
reflected in MassHealth regulation 130 CMR 520.023:
(C) Irrevocable Trusts
(1) Portion Payable.
(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset.

(emphasis added).
Massachusetts courts have interpreted the above statute and regulations to mean that,
whenever there are any set of plausible circumstances under the terms of a trust whereby
an applicant for Medicaid can access assets in excess of $2,000, she remains ineligible for

long-term care. Cohen v. Comm'r of the Div. of Med. Assistance. 423 Mass, 399, 40607 (1996); Doherty v. Dir. of Off, of Medicaid. 74 Mass.App.Ct. 439, 442 (2009).

A.

Legislative History Demonstrates that Congress Intended to Override Established
Trust Principles and Practices in the Area of Medicaid Eligibility.

In 1985, the House Committee on Energy and Commerce issued a Report about a
growing problem: the use of trusts by applicants for Medicaid (or, more accurately, their expert
attorneys and financial advisers) which allowed the settlors of the trusts to: 1) use trust resources
for their comfort and well-being; 2) pass trust resources on to their heirs; while 3) allowing the
trust settlors/Medicaid applicants to appear "impoverished," and qualify for state assistance
programs such as Medicaid long-term care. H.R.Rep. No. 265, 99th Cong., 1st Sess., pt. 1, at 72
(1985) ("When affluent individuals use Medicaid qualifying trusts and similar 'techniques' to
qualify for the program, they are diverting scarce Federal and State resources from low-income
elderly and disabled individuals, and poor women and children. This is unacceptable to the
Committee."). In response to this scheme which diverted federal and state resources from the
intended beneficiaries (the actually impoverished) onto those with (possibly considerable)
means, Congress passed what is widely known as the "MQT Statute" in 1986, which directed
states to declare ineligible for Medicaid any applicant who proclaimed to divest herself of trust
resources, while at the same time leaving the door open to invade trust assets if the need arose.
Cohen. 423 Mass, at 402-03. Essentially, "if there is a peppercorn of discretion, then whatever is
the most the beneficiary might under any state of affairs receive in the full exercise of that
discretion is the amount that is counted as available for Medicaid eligibility." Cohen. 423 Mass,
at 413.

In 1993, Congress went even further, repealing the previous MQT statute, and amending
the language to remove the requirement for the peppercorn of discretion - meaning that if the
terms of the trust present any state of affairs whereby the trustee could invade trust assets for the
benefit of the applicant, that amount was available to the applicant even if no discretion is
available to the trustee. See Cohen. 423 Mass, at fh. 20. The Supreme Judicial Court, in Cohen
v. Commissioner of the Division of Medical Assistance, and the Massachusetts Court of Appeals
in Ford v. Commissioner of the Division of Medical Assistance both agree that the post-1993
MQT statute is stricter than its predecessor.5 Id. at 406; Ford v. Comm'r of Div. of Med. Asst..
Mass. App. Ct. 1:28 Decision 08-P-2091 at*l (Oct. 19,2009). This demonstrates a clear
directive on behalf of Congress that State Medicaid Agencies use the MQT statute, not the
common law of trusts, when analyzing trusts for the purpose Medicaid eligibility. Established
and perfectly legal trust techniques which attempt to shield assets from taxes or creditors may
still be used, but they may no longer be used to circumvent both the intended purpose of
Medicaid, and the specific statutory scheme which governs Medicaid eligibility. See Doherty,
74 Mass.App.Ct. at 442-43.

B.

When Determining Medicaid Eligibility, Otherwise Acceptable Trust
Limitations are Ignored When They Conflict with Trust Language that
Allows Payment to an Applicant Under Any Set of Circumstances.

The general intent of MQT's (which is almost always to retain resources within a family
while still qualifying for Medicaid) is not relevant to the determination of Medicaid eligibility.

Indeed, the Cohen Court stated that if it was applying the post-1993 MQT statute, all four of the
consolidated cases would "resolve[] in favor of the Commonwealth beyond any possibility of
argument." Cohen v. Comm'r of Div. of Med. Asst. 423 Mass. 399, 406 (1996).
5

See Doherty, 74 Mass.App.Ct. at 442-43. The trusts analyzed in Cohen. Lebow v.
Commissioner of the Division of Medical Assistance, and Doherty (which were discussed at
length in the proceedings below) all had settlors who had a general intent that their trustees not
distribute trust resources if doing so would disqualify the settlor from Medicaid. See Lebow v.
Comm'r of Div. of Med. Asst.. 433 Mass. 171, 174-75 (2001); Cohen. 423 Mass, at 415, 417,
419-20; Doherty, 74 Mass.App.Ct. at 440-41. However, all of the trusts analyzed in those cases
were deemed countable for Medicaid eligibility purposes because they contained language that
allowed for the trustee to invade trust resources under some set of circumstances. The general
intent of the settlor did not win the day. See Lebow, 433 Mass, at 174-75; Cohen. 423 Mass, at
415, 417, 419-20; Doherty, 74 Mass.App.Ct. at 440-41.
In addition to disregarding the general intent to qualify for Medicaid, the Cohen. Lebow.
and Doherty Courts also ignored specific trust provisions that attempted to limit the discretion of
the trustee to invade trust resources for the benefit of the settlor/applicant. See Lebow. 433
Mass, at 176-77; Cohen. 423 Mass, at 416, 418, 419-20, 423; Dohertv. 74 Mass.App.Ct. at 442.
In Cohen, the SJC examined four trusts which contained provisions limiting the ability of the
trustee to invade trust assets if doing so would jeopardize the settlor/applicant's ability to receive
public assistance. See Cohen. 423 Mass, at 416, 418, 419-20, 423. The Cohen trust stated "[t]he
Trustees, however, shall have no authority whatsoever to make any payments to or for the
benefit of any Beneficiary hereunder when the making of such payments shall result in the
Beneficiary losing her eligibility for any public assistance or entitlement program of any kind
whatever." See id at 415. The SJC held that this attempt at limiting trustee discretion must be
ignored when applying the MQT statute because the Court must "determine the amount of assets
deemed available by disregarding any limitation on trustee discretion." Id. at 418.
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The Cohen Court not only recognized that the general intent and specific provisions of
trusts limiting trustee discretion must be ignored by State Medicaid Agencies, but also
acknowledged that probate courts applying common law of trusts concepts would reach different
conclusions than Agencies applying the MQT statute. See id. at 419, 424. The Cohen Court
considered the Walker Trust, which stated: "[t]he Trustee is prohibited from spending sums of
interest or principal to [Walker] for her benefit for services which are otherwise available under
any pubic entitlement program." Id at 419. Reading this limitation, a probate and family court
ruled that the trust "limits the trustee's discretion to distribute monies from the trust if doing so
would cause Walker to become ineligible for Medicaid." Id. at 419. However, despite the
probate court applying traditional trust concepts reaching an opposite conclusion, the SJC still
held that "the division correctly ignored the limitation on the trustee's discretion and ruled that
Walker was ineligible for Medicaid benefits." Id. at 419-20.6
While the Cohen Court ruled that Medicaid Agencies must ignore provisions that seek to
self-define Medicaid eligibility, the SJC in Lebow clarified that the ability to ignore limitations
on trustee discretion was not limited to explicit references to Medicaid eligibility. See Lebow,
433 Mass, at 176-77. Rather, any limits on discretion that conflict with other sections of the trust
that leave the door open for trustees to access trust assets must also be ignored. See id. In
Further proof that probate courts apply the common law of trusts while State Medicaid
Agencies apply the MQT statute to determine Medicaid eligibility is found in the case of
Kokoska (another case consolidated within Cohen). In that case, a probate court interpreted the
terms of the trust to limit the trustee's discretion to making only payments that supplement
public assistance. See Cohen, 423 Mass, at 420-21. The SJC in fact upheld that probate court's
interpretation of the trust applying common law of trust principles. Id. at 424. However, the
SJC "also said that our decision does not determine Kokoska's Medicaid eligibility, which the
division must determine according to the laws and regulation governing that program." Id. The
SJC held that Kokoska was not eligible for Medicaid despite its own decision that trustee's
discretion was limited according to traditional trust concepts. See id.
6

Lebow, both beneficiaries of a trust needed to give their consent for distribution to be paid to
either beneficiary. See id. at 173-74. Lebow "irrevocably" withdrew his consent for the cobencficiary (the Medicaid applicant) to receive payments under the trust. See id. at 174.
However, the trust also gave Lebow the power to amend the trust at any time. See id. Therefore,
this "irrevocable" withdrawal of consent conflicted with another power under the trust to amend
it and remove the need for consent entirely. See id. Because there were circumstances under
which Lebow could amend the trust and make payments to the applicant, the "irrevocable"
withdrawal of consent was ignored, and the applicant was deemed ineligible for Medicaid. See
id. at 175.

To summarize the framework under which this case must be reviewed: this is an
administrative appeal of a decision of the State Medicaid Agency that the Plaintiff is ineligible
for MassHealth long-term care benefits. This is a not a case in probate court seeking a judgment
regarding, or guidance as to, the fiduciary duties of the Trustees based on the common law of
trusts. This is a case that must be decided in compliance with a comprehensive statutory scheme
which directs State Medicaid Agencies to analyze MQT's under statutes that were explicitly
designed to limit the ability of those with financial means to qualify for state assistance through
the use of carefully crafted (though perfectly legal) trusts. See Cohen, 423 Mass, at 402-03.
General trust law and case law interpreting trusts for other than a Medicaid eligibility
determination are not controlling and cannot be used to avoid Medicaid statutes. Thus, any
claim by the Plaintiff that finding his trust countable is contrary to general trust law should not
be deemed relevant or persuasive. Lebow. 433 Mass, at 172. This is a not a case that will be
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decided based on the common law of trusts - no matter how well versed the Plaintiffs
representatives happen to be in that area of the law.

V.

The Plaintiff is not Eligible for MassHealth Long-Term Care Benefits
Because She Possesses Assets over the Statutory Limit of $2,000 and
Committed Disqualifying Transfers Resulting in a Period of Ineligibility.

A.

The Plaintiffs Trust is a Countable Asset Worth Over $2.000.

MassHealth correctly found the applicant's assets exceeded the $2,000 statutory limit
because 1) the Plaintiff possesses the ability to terminate the trust in her lifetime which would
revert all its assets back to her possession; 2) the Plaintiff has the ability to use trust resources to
purchase an income-producing investment which allow payments to be made in excess of
$2,000; and 3) the Plaintiff has the ability to reside in the trust corpus (the former home) which
renders the value of the home countable under state regulations. See 130 CMR
520.023(C)(l)(d).
i.

The Plaintiff May Terminate the Trust and Reacquire All the
Assets to Pay for her Medical Care.

The hearing officer correctly notes that the terms of the Trust create an avenue where the
Plaintiff can reach all of the Trust's resources. D. 24. Article 5.2 of the Trust allows the
Plaintiff to remove her son as Trustee, and Article 5.1 allows her to appoint herself as Trustee.
D. 24. As Trustee, the Plaintiff may then terminate the trust under Article 3.1(b), which allows
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for termination prior to the Plaintiffs death. D. 24. The Trust is silent as to the distribution
mechanism when the Trust is terminated prior to the Plaintiffs death (the section on termination
only outlines a distribution method that concerns the Plaintiffs Estate, which would be invoked
if the Trust is terminated because of death).7 D. 24. Therefore, the most natural reading of the
Trust would be that if terminated prior to death, the resources would revert back to the Plaintiff.
D. 24. This is a set of circumstances under which the Plaintiff may access trust resources in
excess of the $2,000, and renders her ineligible for MassHealth long-term care benefits. D. 24.
Because the terms of the Trust provide for this scenario, other attempts to limit the discretion of
the Trustee and self-define her own Medicaid eligibility must be disregarded by MassHealth. D.
24, see Lebow, 433 Mass, at 176-77.

While at first the above scenario might seem against the general thrust of the Trust, the
Cohen court thoughtfully explained why Congress would want to create an "any set of
circumstances test" that mandates that State Medicaid Agencies explore any possible scenario
that would allow an applicant to access trust resources. The SJC stated "the grantor of a trust has
a powerful incentive to provide his trustee leeway to respond to emergency and unexpected
circumstances, and whatever amounts susceptible to such leeway are attributed to the beneficiary
and are counted as fully available to the grantor." Cohen, 423 Mass, at 418-19. This, in a
nutshell, is what Congress was responding to by crafting the MQT statute - expert lawyers and
financial planners who create trusts that on the whole appear to deprive the settlors of the ability
The Plaintiff disagrees that the section on distribution only concerns termination of the trust
after death because "per stirpes" is not exclusively an estate term. However, Article 4.1 read as a
whole is clearly contemplating distribution by the Plaintiffs estate. D. 5 ("If both of my sons
shall predecease me leaving no issue, I direct that the balance of the trust principal pass to my
grandson...") (emphasis added).
7

14

to access trust principal, but which retain just enough leeway to access those very resources if it
becomes necessary to do so. See id. at 404-06; 418-19. Therefore, searching trusts for the any
set of plausible circumstances under which an applicant can access trust resources is not twisting
the intention and words of a trust - it is an exercise that is mandated by federal law. See id.
Here, the above scenario where the Plaintiff appoints herself as Trustee and then terminates the
trust is entirely possible under the terms of the Trust, and therefore renders that full amount of
the Trust available to her. D. 24.
ii.

The Plaintiff May Purchase an Income-Producing Annuity.

Article 5.4 of the Trust provides the trustee with a wide range of powers, which include the
power to turn trust principal into income-producing investments, such as an annuity, and then
provide such income to the applicant as an income beneficiary. Admin. Record, Ex. 8. Article 5.4
also gives the trustee the ability to decide what constitutes income and principal. D. 6. This same
issue was addressed in Sands v. Office of Medicaid. SUCV2013-03537 (Mass. Super. Ct. May 1,
2014) (attached hereto as Exhibit B). In Sands, the Superior Court carefully explains why the
ability to invest in an income-producing annuity renders enough of the principal of the trust
accessible to the applicant to be disqualifying for Medicaid purposes: "the Trust had more than
$391,000 in assets. Even 10% per year would be $39,100, and shopping for a favorable annuity
would undoubtedly yield a higher return to [the grantor] . . . While the Trust provisions quoted by
the hearing officer (Article XTV.I) may not support her inclusion of the entire Trust in countable
assets, the Trustee certainly has discretion to pay [the grantor] substantially more than the $2,000
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allowed." Here, the Trust is valued at $280,900, 10% of that being $28,090 - also more than the
$2,000 allowable limit.8
As to the argument that these provisions are merely boilerplate, or that the use of such a
technique would violate fiduciary duties owed to other beneficiaries, these arguments were rejected
in Doherty. While the Appeals Court in Doherty doubted that trustees may not "willy-nilly" simply
"characterize" an asset as income, the Court "remain[ed] unconvinced that [the trustees] are unable,
in any reasonably foreseeable circumstance, to invade trust assets for [the Plaintiffs] benefit."
Doherty, 74 Mass.App.Ct. at 442. Here as well, the Trust provides the trustee with enough power
and discretion whereby the trustee is not simply "characterizing" an asset as income, but rather
using principal to invest in an income-producing investment which would then be available to the
applicant - entirely in accordance with the terms of the Trust. D.7-8; id. at 442-43.

iii.

The Former Home of the Applicant is an Available and Countable
Asset Under 130 CMR

520.023(C)(l)(d).

The Trust is also countable because the Plaintiff retained the ability to use and occupy her
former home. MassHealth regulations state that "the former home of a nursing-facility resident
or spouse held in an irrevocable trust that is available according to the terms of the trust is a

The court in Roche v. Thorn also addressed the annuity issue present in Sands and this case, and
reached the same conclusion that the power to invest in an income producing annuity renders the
applicant ineligible for Medicaid: "[t]he question is not what income is actually generated from
the Trust, but what the plaintiff might under any state of affairs receive in the full exercise of the
trustee's discretion. Here the trustee has the explicit power to exchange the principle and convert
it into an annuity which could generate income. The trustee also has an explicit power to
determine what shall be chargeable to principal and what shall be chargeable to income . . . As a
result, Medicaid may ignore other provisions in the trust which purport to prohibit the trust from
applying the funds for the benefit of the plaintiff." WOCV2013-02261A (Mass. Super. Ct. Oct.
1, 2014) at *5 (attached hereto as Exhibit Q.
8
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countable asset." 130 CMR 520.023(C)(l)(d). Here, the former home of the Plaintiff is
available and thus countable because the applicant could use and occupy the property. See id. ;
Doherty. 74 Mass. App. Ct. at 443 (listing the fact that the applicant had a right to live in the
home that was held in trust as a factor making the trust countable for Medicaid eligibility);
Parsons v. Office of Medicaid et al., NOCV2011-01564 (Mass. Sup. Ct. Nov. 9, 2012) (attached
hereto as Exhibit D). As a Massachusetts Superior Court case recently found:

[T]he Office relied upon the provision in | 2.2. of the Trust that [the applicant]
retained "the right to use and occupy any residence that may from time to time be
held in trust" . . . This evidence supports the determination that this property
constitutes "[t]he home or former home of a nursing-facility resident . . . held in
an irrevocable trust that is available according to the terms of the trust," and that it
is therefore a "countable asset" under 130 Code Mass Regs. § 520.023(C)(l)(d).
Parsons at 7. The issue in this case is identical. According to the terms of the Trust, the
applicant here has the right to "use and occupy" any real estate held in the Trust. D. 4, 24. Like
the court in Parsons, this Court should reach the conclusion that this ability to use and occupy a
former home clearly renders the home available and countable under state regulations. See
Parsons at 7; 130 CMR 520.023(C)(d)(l).

B.

The Plaintiff Committed a Disqualifying Transfer of $118,713 by
Transferring Assets for Less Than Fair-Market Value, Which Will Result
in a Period of Ineligibility.
i.

The Plaintiff gifted $47,713 to her Son when She Collected
Another Son 's Life Insurance Proceeds.

Federal Medicaid Law, 42 U.S.C. §1396 et seq., specifically requires state Medicaid
agencies to impose a period of disqualification when an applicant seeks Medicaid for coverage of
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nursing home services and has transferred assets for less than fair market value, subject to certain
specified exceptions. In this case, the Plaintiff paid her son Mark $100,000, and now claims this
to be repayment of a loan. D. 18. MassHealth accepted that $52,287.00 was a valid repayment
to her son for bills and expenses paid on the Plaintiffs behalf. D. 18. As for the remaining
$47,713, the only evidence presented was an affidavit and testimony from the Plaintiffs son that
the $100,000 payment was repayment for his loan ($53,000 loan with $43,000 interest). D. 18.
The hearing officer did not find the contention that the $100,000 was a valid loan repayment
credible because: 1) "the appellant had no means to pay back a loan of any type and it stretches
any semblance of reason that an individual with no financial means would agree to repay a loan
with a close to usurious interest rate"; and 2) the Plaintiff stated she would repay the loan if she
won the lottery but did not in fact repay the loan when she came into gambling winnings. D. 28.
The hearing officer's determination of credibility, and her finding that there was no genuine loan
agreement between the Plaintiff and her son are entitled to deference and should be affirmed.
//'.

The Plaintiff Made a Disqualifying Transfer -when $71,000 Went
Unaccounted for.

An applicant for MassHealth benefits always has the burden of proving his or her
eligibility. See M.G.L. c. 118E, §§ 20, 47A; 130 CMR 520.007; and 130 CMR 520.004(D). It is
the applicant that must demonstrate that the resources were transferred for fair-market value, or
exclusively for a purpose other than to qualify for MassHealth. See Kaptchuk v. Dir. of Office
of Medicaid. 83 Mass. App. Ct. 1134 (2013). Here, the Plaintiff presented no evidence that fairmarket value was obtained for the $71,000 that is now missing. D. 28. The hearing officer,
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without any evidence regarding these funds, had no choice but to rule that fair-market value was
not obtained, and a disqualifying transfer had taken place.9 D. 28.

CONCLUSION

Medicaid applicants are prohibited from receiving public health care assistance while
also preserving assets for their heirs through the use of a trust which preserves access to the
trust's principal or income under any set of circumstances. See Doherty. 74 Mass. App. Ct. at
443. "Neither the trust's validity nor [its] good intentions determine the present question." Id.
Congress has determined that it violates both the spirit and letter of the Medicaid program when
applicants for public assistance are able to preserve their own assets, and have access to them
should the occasion arise. Therefore, the courts of this Commonwealth have repeatedly decided
that if any state of affairs exist whereby trust principal or income is available to an applicant in
excess of $2,000, she is ineligible for Medicaid.
The Defendant respectfully requests this Court to uphold the decision of the Agency.

Respectfully Submitted,
EXECUTIVE OFFICE OF HEALTH
AND HUMAN SERVICES,
To briefly address the Plaintiffs contention that her due process rights were violated because
the denial notice is general, it should suffice to say that the Plaintiff was afforded a hearing to
discuss the merits of the denial. When the Plaintiff was precluded from filing a response to
MassHealth's legal memorandum, a rehearing was granted. The Plaintiff therefore had ample
opportunity to respond to the detailed reasons she was ineligible for Medicaid. The Plaintiff had
two hearings, four separate attorneys working on her behalf, an expert witness (who submitted a
43 page memorandum), and now this Superior Court case. The Plaintiffs due process rights
were not compromised.
9
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By its attorneys,
Sharon Boyle, S.A.A.G. BBO# 556367
First Deputy General Counsel

Michael J. Somers
BBO #: 682798
Assistant General Counsel
Executive Office of Health and Human Services
One Ashburton Place, 11 Floor
Boston, MA 02118
(617)573-1600
Michael.somers(S)state.ma.us
Dated: September 23, 2015
CERTIFICATE OF SERVICE
I hereby certify that a true copy of the above document and any attachment(s) were served
upon the parties/counsel of record by email, and the signature page was sent by regular mail, on
September 23,2015.

Michael J. Somers
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EXHIBIT A

130 CMR: DIVISION OF MEDICAL ASSISTANCE
Trans, by E.L. 213
Rev. 01/01/14
MASSHEALTH
FINANCIAL ELIGIBILITY
Chapter 520
Page 520.003

520.003: Asset Limit
(A) The total value of countable assets owned by or available to individuals applying for or
receiving MassHealth Standard, Family Assistance, or Limited may not exceed the following
limits:
(1) for an individual —$2,000; and
(2) for a couple living together in the community where there is financial responsibility
according to 130 CMR 520.002(A)(1) — $3,000.
(B) The total value of countable assets owned by or available to individuals applying for or
receiving MassHealth Senior Buy-In, as described in 130 CMR 519.010: MassHeahh Senior BuyIn, or MassHealth Buy-In, as described in 130 CMR 519.01 1: MassHealth Buy-In, may not
exceed the following limits:
1I) for an individual — in calendar year 2011, $6,680 and, in calendar year 2012, $6,940;
and
(2) for a couple living together in the community where there is financial responsibility
according to 130 CMR 520.002(A)(1) — in calendar year 201 1, $10,290 and, in calendar
year 2012, $10,410.
(C) The treatment of a married couple's assets when one spouse is institutionalized is described
in 130 CMR 520.016(6).
520.004: Asset Reduction
(A) Criteria.
(1) An applicant whose countable assets exceed the asset I imit of MassHealth Standard,
Family Assistance, or Limited may be eligible for MassHealth
(a) as of the date the applicant reduces his or her excess assets to the allowable asset limit
without violating the transfer of resource provisions for nursing-facility residents at
130CMR520.019(F);or
(b) as of the date, described in 130 CMR 520.004(C), the applicant incurs medical bills
that equal the amount of the excess assets and reduces the assets to the allowable asset
limit within 30 days after the date of the notification of excess assets.
(2) In addition, the applicant must be otherwise eligible for MassHealth.

130 CMR: DIVISION OF MEDICAL ASSISTANCE
Trans, by E.L. 213
Rev. 01/01/14
MASSHEALTH
FINANCIAL ELIGIBILITY
Chapter 520
Page 520.018

520.Ol 8: Transfer of Resources Regardless of Date of Transfer
(A) The provisions of 42 U.S.C. I396p apply to all transfers of resources. In the event that any
portion of 130 CMR 520.018 and 520.019 conflicts with federal law, the federal law supersedes.
(B) The MassHealth agency denies payment for nursing-facility services to an otherwise eligible
nursing-facility resident as defined in 130 CMR 515.001: Definition of Terms who transfers or
whose spouse transfers countable resources for less than fair-market value during or after the
period of time referred to as the look-back period.
(C) The denial of payment for nursing-facility services does not affect the individual's eligibility
for other MassHealth benefits.
(D) Circumstances giving rise to disqualifying transfers of resources are also described at 130
CMR520.007(J).
520.019: Transfer of Resources Occurring on or after August 1 1 , 1 9 9 3
(A) Payment of Nursing-Facility Services. The MassHealth agency applies the provisions of
130 CMR 520.018 and 520.019 to nursing-facility residents as defined at 130 CMR 515.001:
Definition of Terms requesting MassHealth agency payment for nursing-facility services provided
in a nursing facility or in any institution for a level of care equivalent to that received in a nursing
facility or for home- and community-based services provided in accordance with
130 CMR 519.007(6): Home- and Community-Based Services Waiver-Frail Eider.
(B) Look-Back Period. Transfers of resources are subject to a look-back period, beginning on the
first date the individual is both a nursing-facility resident and has applied for or is receiving
MassHealth Standard.
(1) For transfers occurring before February 8, 2006, this period generally extends back in
time for 36 months.
(2) For transfers of resources occurring on or after February 8, 2006, the period generally
extends back in time for 60 months. The 60-month look-back period will begin to be phased
in on February 8, 2009. Beginning on March 8, 2009, applicants will be asked to provide
verifications of their assets for the 37 months prior to the application. As each month passes,
the look-back period will increase by one month until the full 60 months is reached on
February 8, 2011.
(3) For transfers of resources from or into trusts, the look-back period is described in 130
CMR520.023(A).

130 CMR: DIVISION OF MEDICAL ASSISTANCE
Trans, by E.L. 213
Rev. 01/01/14
MASSHEALTH
FINANCIAL ELIGIBILITY
Chapter 520
Page 520.019(1 of 8)

(C) Disqualifying Transfer of Resources. The MassHealth agency considers any transfer during
the appropriate look-back period by the nursing-facility resident or spouse of a resource, or
interest in a resource, owned by or available to the nursing-facility resident or the spouse
(including the home or former home of the nursing-facility resident or the spouse) for less than
fair-market value a disqualifying transfer unless listed as permissible in 130 CMR 520.0l9(D),
identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J). The MassHealth agency
may consider as a disqualifying transfer any action taken to avoid receiving a resource to which
the nursing-facility resident or spouse is or would be entitled if such action had not been taken.
Action taken to avoid receiving a resource may include, but is not limited to, waiving the right to
receive a resource, not accepting a resource, agreeing to the diversion of a resource, or failure to
take legal action to obtain a resource. In determining whether or not failure to take legal action to
receive a resource is reasonably considered a transfer by the individual, the MassHealth agency
considers the specific circumstances involved. A disqualifying transfer may include any action
taken that would result in making a formerly available asset no longer available.
(D) Permissible Transfers. The MassHealth agency considers the following transfers permissible.
Transfers of resources made for the sole benefit of a particular person must be in accordance with
federal law.
1 I ) The resources were transferred to the spouse of the nursing-facility resident or to another
for the sole benefit of the spouse. A nursing-facility resident who has been determined
eligible for MassHealth agency payment of nursing-facility services and who has received an
asset assessment from the MassHealth agency must make any necessary transfers within 90
days after the date of the notice of approval for MassHealth in accordance with
I30CMR520.016(B)(3).
(2) The resources were transferred from the spouse of the nursing-facility resident to another
for the sole benefit of the spouse.
(3) The resources were transferred to the nursing-facility resident's permanently and totally
disabled or blind child or to a trust, a pooled trust, or a special-needs trust created for the sole
benefit of such child.
(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust created
for the sole benefit of a permanently and totally disabled person who was younger than 65
years old at the time the trust was created or funded.
(5) The resources were transferred to a pooled trust created for the sole benefit of the
permanently and totally disabled nursing-facility resident.

130 CMR: DIVISION OF MEDICAL ASSISTANCE
Trans, by E.L. 213
Rev. 01/01/14
MASSHEALTH
FINANCIAL ELIGIBILITY
Chapter 520
Page 520.023 (1 of 2)

520.023: Trusts or Similar Leaal Devices Created on or after August I I, 1993
The trust and transfer rules at 42 U.S.C. I396p apply to trusts or similar legal devices created
on or after August I I, 1993, that are created or funded other than by a will. Generally, resources
held in a trust arc considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual.
(A) Look-Back Period for Transfers into or from Trusts.
(1) Look-Back Period.
(a) For transfers made before February 8, 2006, the look-back period is 36 months for
trusts where all or any portion of the income or principal of an irrevocable trust can be
paid to or for the benefit of the nursing-facility resident, but is paid instead to someone
else.
(b) The look-back period is 60 months
(i) for transfers made on or after February 8, 2006, subject to the phase-in described
in 130 CMR 520.0l9(B)(2), if all or any portion of the income or principal of atnist
can be paid to or for the benefit of the nursing-facility resident, but is instead paid to
someone else;
(ii) if payments are made from a revocable trust to other than the nursing-facility
resident and are not for the benefit of the nursing-facility resident; or
(iii) if payments are made into an irrevocable trust where all or a portion of the trust
income or principal cannot under any circumstances be paid to or for the benefit of
the nursing-facility resident.
(2) Period of Inedibility Due to a Disqualifying Transfer. The MassHealth agencydetermines the amount of the transfer and the period of ineligibility for payment of nursingfacility services in accordance with the rules at 130 CMR 520.0l9(G).
(B) Revocable Trusts.
(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are countable
income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursingfacility resident arc considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at I 3 0 C M R 520.0I9(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

EXHIBIT B

Commonwealth of Massachusetts
County of Suffolk
The Superior Court
CIVIL DOCKETS SUCV2013-03537A
Sands,
Plaintiff(s)

vs
Comm of Executive Office of Health & Human Services Off Medicaid,
Defendant(s)

JUDGMENT ON MOTION FOR JUDGMENT ON THE PLEADINGS
(Mass.R.Civ.P. 12c)

This action came on for hearing before the Court, Douglas H. Wiikins, Justice
upon the plaintiff, Rita E Sands, motion for judgment on the pleadings, pursuant to
Mass. R.Civ.P. 12(c), and upon consideration thereof,
It is ORDERED and ADJUDGED:
That the plaintiffs motion is DENIED. The defendant's decision of September 13,
2013, is AFFIRMED. The Complaint of the plaintiff, Rita E Sands is hereby dismissed
against the defendant, Mass Comm of Executive Office of Health & Human Services
Off Medicaid.
Dated at Boston, Massachusetts this 28th day of April, 2014.
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, SS

SUPERIOR COURTDEPARTMENT
DOCKET NO. 2013-3537-A
RITA E. SANDS,
Plaintiff,
I

vs.

ro

COMMONWEALTH OF MASSACHUSETTS, EXECUTIVE OFFICE OF HEALTH
HUMAN SERVICES, OFFICE OF MEDICAID,
£5

O

Defendant.

^

PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS
On October?, 2013, plaintiff Rita E. Sands filed a complaint pursuant to Mass.Gen.L. ch.
30A seeking judicial review of the September 13,2013 decision by the Massachusetts Executive
Office of Health and Human Services' Office of Medicaid ("Office of Medicaid") to deny her
long-term care Medicaid benefits. On or about October 30, 2013, the Office of Medicaid
answered the complaint by filing a copy of the administrative record. Pursuant to Mass.R.Civ.P.
^

r
^>

S^
\

12(c) and Superior Court Standing Rule 1-96,4., Sands now moves for judgment on the
pleadings.
This dispute in this case arises from Sands' creation of an irrevocable trust, trie Rita E.
Sands Irrevocable Trust ("Trust") on October 4,2007, and her transfer of a single family
residence to the Trust on the same date. Under the terms of the Trust, Sands relinquished
absolutely all rights to regain Trust principal, but was entitled to receive all income generated by
that principal. The Office of Medicaid upheld the denial of Sands' December 4, 2012
application for Medicaid benefits, contending the value of the transferred house was countable as
Sands1 asset, and she therefore exceeded the program's asset threshold. Specifically, the Hearing
OfRler concluded that Trust principal was available to Sands, because the trustee could invest
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss.

SUPERIOR COURT
CIVIL ACTION
NO. SUCV 2013-3537-A
RITA E. SANDS,
Plaintiff
vs.

COMMONWEALTH OF MASSACHUSETTS, EXECUTIVE OFFICE OF
HEALTH AND HUMAN SERVICES, OFFICE OF MEDICAID,
Defendant
MEMORANDUM OF DECISION AND ORDER ON
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS
This is an appeal under G. L. c. 30A, § 14 from a final decision ("Decision") of
the Commonwealth of Massachusetts, Executive Office of Health and Human Services,
Office of Medicaid ("HHS") denying the application of plaintiff Rita E. Sands ("Sands")
-f

:

for long-term care Medicaid benefits. After HHS filed the administrative record ("AR"),
the plaintiff filed her Motion for Judgment on the Pleadings ("Motion") pursuant to
Superior Court Standing Order 1-96 as amended, supported by Plaintiffs Memorandum
in Support of Her Motion for Judgment on the Pleadings ("PI. Mem."). Based upon the
court's review of the administrative record, motion and memorandum and upon
consideration of oral arguments, the Motion is DENIED. HHS's Cross-Motion for
Judgment on.the Pleadings is ALLOWED and the complaint shall be dismissed.
BACKGROUND
Sands is an individual residing at 836 Central Street, Framingham, Massachusetts,
On October 4, 2007, she established the Rita E. Sands Irrevocable Trust ("Trust"). Her
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sister, Esther C. Demeo and her nephew James P. Demeo accepted appointments as the
trustees of the Trust (collectively, "Trustee"). On October 4, 2007, Sands conveyed to
the Trust her interest in the real property located at 134 Linden Street in Needham ("Real
Property"), Massachusetts for nominal consideration. At the time, her interest in the Real
Property was subject to a mortgage held by the Cambridge Savings Bank of more than
$90,000.
Article III of the Trust provides:
This trust is irrevocable and the Grantor [Sands] relinquishes all right to alter,
amend, revoke or terminate this agreement or to otherwise deal with the trust
property (whether originally made a part of the trust or later acquired by the
Trustee), in whole or in part, except as specifically set forth herein (with respect
to the removal and appointment of Trustees and with respect to the retained
income interest).
Under Article III.l of the Trust, Sands "hereby relinquish[es] absolutely all rights to
regain [Trust] principal." That article goes on to state:
Notwithstanding the foregoing, the Grantor specifically reserves the right at any time
and from time to time, by an instrument in writing, acknowledged before a notary
public, and delivered to the Trustee during the Grantor's lifetime:
A. To eliminate any one or more persons otherwise included herein as a then
current or future beneficiary (including the Grantor) and thereby treat such
person(s) as if such person(s) had died at the time the Trustee delivered such
writing to the Trustee, and/or
B. To reallocate part or all of the interest of any one or more then current or
future beneficiaries of any one or more shares hereunder, whether such
interests are vested or contingent, to one or more other persons who would
otherwise have a beneficial interest in the trust after the death of the Grantor
and/or to add as a beneficiary of any interest in this trust, whether as a current
or future beneficiary, any charitable institution exempt from taxation under §
501(c)(3) of the Internal Revenue Code.
Article Ifl.ll states that "[i]n no even shall the powers reserved by the Grantor in this
or any other paragraph be exercised directly or indirectly for her own benefit."

Under Article VII. 1 of the Trust:
During the lifetime of the Grantor, the Trustee shall pay to the Grantor all the
income of this trust hi quarterly or more frequent installments.,. No principal of
the trust shall be distributed to the Grantor. The Trustee may at any time pay to or
apply for the benefit of such persons as would then be the remaindermen if the
Grantor were then to die, as much of the principal of the trust as the Trustee, in its
sole discretion deems advisable (in whatever proportions the Trustee deems
advisable if there are more than one such person). No amounts shall be
distributed to persons other than Grantor (other than for the Grantor's benefit)
without the assent of the Grantor, if legally competent... In addition to the
foregoing rights to income, the Grantor shall have the right to occupy for her
lifetime any realty contributed to this trust if at the time of the contribution the
Grantor was using such realty as a primary or secondary personal residence. Such
right shall not be terminable by the Trustee under the terms of the next paragraph,
but such right shall be personal to the Grantor to the end that at any time she does
not occupy said realty the Trustee may treat such realty as income producing
property (and the Trustee may terminate her interest in the income of such realty but may not terminate her right of occupancy - in accordance with the provisions
of the next paragraph).
Under Article Vn.IV» "[ajfter the death of [Sands], the trust property shall be divided into
as many equal shares as there are siblings of [Sands] then living and deceased siblings
leaving issue then living...." Article XIV provides in part:
The Trustee under each trust herein created and any successor trustee shall have,
possess and at any time or from time to time may exercise in whole or in part,
without order or license of court or advertisement, the following specific rights,
powers, authority and/or immunities as well as all other rights, powers and
authority permitted by law to trustees:
* * *

C.
To sell or to offer to sell for cash or for creditor installments, at
public or private sale, to grant options to purchase, and to convey or exchange,
any and all of the properly at any time forming a part of the trust estate . . .
* * *

I.
To invest, reinvest or refrain from investing the trust estate wholly
or partially in ... annuities . . .
* * *

M.
To determine whether any receipts shall constitute principal or
income and whether expenses are properly chargeable to principal or income ....
Sands was admitted into the St. Patrick's Manor skilled nursing facility in
Framingham on December 17, 2009. Since that time, she has paid approximately
$406,355 to St. Patrick's Manor for her care.
On June 10, 2010, the Trust conveyed the Property to a third party. After paying
off Sand's liability of more than $90,000 on the Cambridge Savings Bank's mortgage
note, the Trust realized $391,710.27 from the sale. It then invested the sales proceeds in
certificates of deposit in the name of the Trust.
On December 4,2012, Sands submitted an application for long-term care
Medicaid benefits for coverage effective April 1,2013. On May 6,2013, the Board of
Hearings denied Sands' Medicaid application on the ground that she had "more countable
assets [$391,985.58] than MassHealth Benefits allows."
On May 22,2013, Sands filed an appeal of the decision denying her application
and requested a fair hearing pursuant to 130 Code Mass. Regs. § 610.034. After a
hearing on July 1, 2013, the Office of Medicaid issued a decision on September 12, 2013,
denying Sands' appeal and stating in relevant part:
I find that the trust assets are available to the appellant. Under Article XTV.I the
trustee has authority "to sell or offer to sell for cash or for creditor installments, at
public or private sale, to grant options to purchase, and to convey or exchange,
any and all of the property at any time forming a part of the trust asset." Also
under that provision, the trustee is empowered to determine what part of the trust
property is income and what part is principal. Taken together, these provisions
authorize the trustee to convert trust assets into a stream of income for the
appellant's benefit. The trustee could, for example, purchase an annuity, and
construe the annuity payments as income for the benefit of the appellant
Notwithstanding the language in trust purporting to prevent distribution of
principal to the appellant, I find that when read as a whole, there are
circumstances under which the trustee could use the trust assets for her benefit.

Accordingly, all of the trust assets and income are considered countable to her for
MassHealth purposes.
The hearing officer also cited (in footnote 1) Sand's right to occupy the trust real estate
for her lifetime "and to reallocate part or all of the interest of any one or more then
current or future beneficiaries (see Dohertv v. Office of Medicaid, 74 Mass. App. Ct. 439,
441 (2009)."
Sands filed the complaint seeking judicial review in this case on October 7, 2013.
DISCUSSION
I.

Under Section 14(7) of G. L. c. 30A, this Court has limited powers. It may reverse,
remand, or modify an agency decision if the substantial rights of any party may have
been prejudiced because the agency decision is based on an error of law or on unlawful
procedure, is arbitrary and capricious or unwarranted by facts found by the agency, or is
unsupported by substantial evidence. G. L. c. 30A, § 14(7)(c)-(g). The appealing party
bears the burden of demonstrating the invalidity of the agency decision. See Bagley v.
Contributory Ret. Appeal Bd.. 397 Mass. 255, 258 (1986), The appellant's "'burden is _
heavy.'" Springfield v. Dcp't of Telecomms. & Cable. 457 Mass. 562, 568 (2010)
(citation omitted).1
The Court "may set aside the decision of an administrative agency if it is not
supported by substantial evidence/' Cobble v. Commissioner of Social Services, 430
Mass. 385, 390 (1999). See G. L. c. 30A, § 14(7)(e). "[Substantial evidence" is "such

Under G.L. c. 30A, a "person . . . aggrieved" by an agency decision, is entitled to
challenge the decision in court. See Wilczewski v. Commissioner of the Department of
Environmental Quality Engineering, 404 Mass. 787, 793 (1989) ("... if the plaintiffs
should be aggrieved by the [DEP's] order they would be entitled to judicial review.").
1

evidence as a reasonable mind might accept as adequate to support a conclusion." G. L.
c. 30A, § 1(6). When reviewing an agency decision, the court must give "due weight to
the experience, technical competence, and specialized knowledge of the agency, as well
as to the discretionary authority conferred upon it." G. L. c. 30A, § 14(7).
An arbitrary and capricious decision is an unreasoned decision willfully made
'"without consideration and in disregard of facts and circumstances.'" Long v. Cornm'r
of Pub. Safety. 26 Mass. App. Ct. 61, 65 (1988) (citation omitted). "In reviewing the
[HHS's] decision [the court's] standard is 'to determine whether the agency conformed
with the controlling statute."' Tarin v. Comm'r of the Div. Med. Assistance, 424 Mass.
743, 750 (1997) (citation omitted). The court examines whether the Department
"gathered, identified, and applied" the facts logically to the statutory standards and had
sufficient reasonable grounds to support its decision. See Allen v. Boston Redev. Auth..
450 Mass. 242, 257, 259 (2007) (citations omitted) (discussing arbitrary and capricious
standard).
II.
Sands contends that HHS erred in determining that the Trust principal of
$391,985.58 was a countable asset in determining her eligibility for Medicaid benefits.
While the Appeals Court has stated there is "no doubt that self-settled, irrevocable trusts
may, if so structured, so insulate trust assets that those assets will be deemed unavailable
to the settlor", Doherty v. Director of the Office of Medicaid. 74 Mass. App. Ct. 439,
442-443 (2009), federal and state statutes and regulations relating to the countability of

"[T]o determine whether an agency's decision is supported by substantial evidence, we
examine the entirety of the administrative record and take into account whatever in the
record fairly detracts from the supporting evidence's weight." Cobble, 430 Mass, at 390,
citing New Boston Garden Corp. v. Assessors of Boston. 383 Mass. 456, 466 (1981).
2

trust assets for Medicaid eligibility purposes direct that the terms of a trust must be
closely scrutinized to determine the amount of assets a Medicaid applicant could
potentially access.
Massachusetts regulations, which mirror the applicable federal statute, provide
that "[a]ny portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset". 130 CMR 520.023(C) (emphasis added). The court must
ensure that settlors of irrevocable trusts are not permitted to 'to have [their] cake and eat
it too" by becoming eligible for Medicaid while retaining access to their assets. See
Cohen v. Commissioner of Division of Medical Assistance. 423 Mass. 399,403 (1996).
Citing Articles III.I and VII.I of the trust instrument, Sands asserts that "[t]he
plain terms of the irrevocable Trust.. .prohibit the trustee from distributing principal to"
her, but case law indicates that such provisions are not to be read in isolation when
determining Medicaid eligibility. See Doherty v. Director of the Office of Medicaid, 74.
Mass. App. Ct. 439,441 (2009) (regarding a similar provision, stating "this clause may
not be read in isolation; rather, it must be construed and qualified in light of the trust
instrument as a whole"). To determine whether Sands could potentially gain access to
the trust principal, HHS correctly looked beyond the language in the trust purporting to
prevent distribution of principal to her.
Considering the Trust as a whole, HHS found that it contained a number of

The federal statute provides that "[i]n the case of an irrevocable trust.. .if there are any
circumstances under which payment from the trust could be made to or for the benefit of
the individual, the portion of the corpus from which, or the income of the corpus from
which, payment to the individual could be made, shall be considered resources available
to the individual..."42 U.S.C. 1396c(dX3)(B).
3

provisions that suggest that the trustees have the discretion to use trust principal for
Sands' benefit. These provisions, located in Article XIV, state that the trustee has the
power to invest trust principal in various investment vehicles, including annuities, and to
determine "whether any receipts shall constitute principal or income". It was logical for
HHS to conclude that "[t]he trustee could [...] purchase an annuity, and construe the
annuity payments as income for the benefit of the appellant".
Sands cites a number of cases unrelated to Medicaid eligibility in which the
Supreme Judicial Court invoked principles of fiduciary duty and found that terms
granting trustees the power to allocate assets between principal and income did not confer
unfettered discretion upon them. See Dumaine v. Dumaine. 301 Mass. 214 (1938) (power
to allocate receipts between principal and income was not conferred on trustee-life tenant
as an "absolute and uncontrolled discretion"); Old Colony Trust Co. v. Silliman, 352
Mass. 6 (1967) (provision in testamentary trust granting trustee such power of allocation
"not a grant of 'absolute' or 'uncontrolled' discretion); Worcester County National Bank
v. King, 359 Mass. 231 (1971) (trustee's power to allocate between principal and income,
granted by testamentary trust, could "not be used to shift beneficial interests" and did
"not authorize favoring either the charitable or the private beneficiaries."). She says that
these cases support her sweeping claim that "[a] trustee cannot use a power of allocation
to extinguish a remainder beneficiary's interest in Trust principal or otherwise shift
beneficial interests," PL Mem. at 9. The holdings in these cases were, however, more
limited. In each of them, the court found that the intent of the grantor, construed from the
particular facts and circumstances at hand, ultimately controlled the determination of how
much discretion the trustee had. Furthermore, unlike the matter before the court at

present, none of these cases involved a self-settled inter vivos trust, and none concerned
the interpretation of the Medicaid statute here at issue.
Sands is undoubtedly correct that a trustee may not "extinguish" a remainder
interest. That means that the trustee may not, by exercising the discretion granted in the
Trust, pay Sands the entire principal. It is, however, an overstatement to say that the
trustee may not "shift beneficial interests" (id.) by exercising her power of allocation in
favor of present beneficiaries over future ones.
In evaluating self-settled trusts to determine whether an individual is eligible for
Medicaid, the first question is whether the trust terms grant the trustee a "peppercorn" of
discretion to invade trust assets for the beneficiary's benefit; "if there is a peppercorn of
discretion, then whatever is the most the beneficiary might under any state of affairs
receive in the full exercise of that discretion is the amount that is counted for Medicaid
eligibility." See Cohen. 423 Mass. 399 at 413. In cases where such a peppercorn is found,
courts do not then apply fiduciary principles to determine the outer limits of what the
beneficiary might equitably be entitled to receive. See, e.g.. Lebowv. Commissioner of
Division of Medical Assistance. 433 Mass. 171 (2001) (entire trust corpus countable;
trustee-beneficiary had "irrevocably" withdrawn consent to distributions to settlor, his
grandmother, but retained power to amend trust and therefore had discretion to distribute
its assets to her). See also Cohen, 423 Mass. 399 (1996); Dohertv v. Director of Office of
Medicaid 74 Mass. App. Ct. 439 (2009).
It is true that the Appeals Court in Dohertv did allude to fiduciary principles in
dicta, stating "[w]e doubt, for example, that the trustees may, willy-nilly, simply
characterize a trust asset as "income" and thereby, free of fiduciary fault, convey that

dicta, stating "[w]e doubt, for example, that the trustees may, willy-nilly, simply
characterize a trust asset as "income" and thereby, free of fiduciary fault, convey that
asset to [the settlor] free of trust" The Sands Trust also bears some resemblance to the
trust at issue in Doherty: like the grantor in Dohertv. Sands retained the right to live in the
Real Property until it was sold, and the right to reallocate interests in trust assets among
beneficiaries. But Dohertv ultimately held for the Director of the Office of Medicaid,
finding that the instrument as a whole evidenced the settlor's intent that the trustees might
invade trust principal if necessary for her benefit. Dohertv. 74 Mass. App, Ct 439 at 442443. A reasoned decision to classify receipts from an annuity as interest for the benefit of
the grantor - as opposed to a "willy-nilly" one - is not necessarily an impermissible
breach of fiduciary duty. In other words, the existence of discretion suggests a range of
reasonableness within which a trustee may permissibly determine to distribute funds that
might have been characterized as principal.
ffl.
The hearing officer concentrated upon the Trust provisions allowing sale of the
Trust assets and authorizing the Trustee to allocate receipts between principal and
income. She pointed out that, for instance, the Trustee could purchase an annuity.
Sands1 primary response focuses upon the common law and statutory limits upon
the trustee's power to allocate between principal and income. PI. Mem. at 11-12. For
instance, the Principal and Interest Act, G. L. c. 203D, § 3(b), states in relevant part:
[A] fiduciary shall administer a trust or estate impartially, based on what is fair
and reasonable to all of the beneficiaries, except to the extent that the terms of the
trust or the will clearly manifest an intention that the fiduciary shall or may favor
1 or more of the beneficiaries. A determination in accordance with this chapter is
presumed to be fair and reasonable to all of the beneficiaries.
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division" is "the standard for an impartial allocation." Id. at 12.4 She is correct that these
provisions t4prevent[] the trustee from deeming all of an annuity payment as income and
shifting the entire benefit of the Trust to Sands." PI. Mem. at 11.
The problem is that Sands needs to prove more. The question is not whether
Sands may receive 4tthe entire benefit," but whether her interest in the Trust (i.e., "assets .
. . available to" her) exceeds the countable asset threshold of $2,000. See 130 Code
Mass. Regs. § 520.003 ("[t]he total value of countable assets owned by or available to
individuals applying for or receiving MassHealth ... may not exceed . . . for an
individual ~ $2,000"). Sands addresses this point by noting that "both parties agree that
the income generated from the Trust is available to Sands as being the income beneficiary
and must be used by her for her current medical costs before MassHealth will make up
any deficit." PL Mem. at 6. This concession does not carry the day, because the problem
is not so easy.
The question is not what income is actually "generated from the Trust," but what
Sands "might under any state of affairs receive in the full exercise of* the trustee's
"discretion." See Cohen, 423 Mass. 399 at 413. Here, the Trustee could select an
annuity (or other investment) that, to quote G. L. c. 203D, § 18(a), "characterize^] as
interest" an amount exceeding 10%, in which case, the statute does not limit income to

That section provides:
(b) If no part of a payment is characterized as interest, a dividend or an equivalent
payment, and all or part of the payment is required to be made, a trustee shall
allocate to income 10 per cent of the part that is required to be made during the
accounting period and the balance to principal. If no part of a payment is required
to be made or the payment received is the entire amount to which the trustee is
entitled, the trustee shall allocate the entire payment to principal. For purposes of
this subsection, a payment is not required to be made if it is made because the
trustee exercises a right of withdrawal."
11

10%. Even if the Trustee chooses an investment that characterizes 10% of an annuity as
interest, she can affect the dollar amount of income in any given eligibility period by
choosing an annuity shorter or longer term of payment. Sands, who had the burden
before the hearing officer, did not address or quantify the maximum amount that the
Trustee could pay to Sands if she used her full discretion. It is apparent, however, that
the Trustee has the power to provide Sands with substantial funds, given that the Trust
had more than $391,000 in assets. Even 10% per year would be $39,100, and shopping
for a favorable annuity would undoubtedly yield a higher return to Sands. The plaintiff
has provided no basis for calculating what the market might provide her. While the Trust
provisions quoted by the hearing officer (Article XIV.I) may not support her inclusion of
the entire Trust in countable assets, the Trustee certainly has discretion to pay Sands
substantially more than the maximum $2,000 allowed. Sands' arguments have some
merit - particularly as to inclusion of the entire trust corpus - but do not succeed in
reducing her countable assets to "income generated by the Trust." On that basis alone,
the decision must be affirmed.
There is also a value to Sands' ability to eliminate or reallocate the interests of
beneficiaries and to approve or veto distribution by the Trustee to remaindermen who
would be entitled to such distributions if she were to die at the dime of the distribution. It
is hard, if not impossible, to place a dollar value on those powers. Nor is it necessary to
do so, in light of the considerations just stated in the preceding paragraph of this
Memorandum. Still, Sands' powers regarding beneficiaries and lifetime distributions are
increasingly important as age advances and need for long-term care increases. It is not
enough to state that Article IIIJI prohibits Sands from exercising these powers "directly
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or indirectly for her own benefit." PI. Mem. at 12. The fact that Sands has these powers
in the first place is a benefit to her in and of itself, as they give her some dominion over
the trust corpus. As the hearing officer noted, a similar provision was present in the trust
considered in Doherty, 74 Mass. App. Ct. at 441. In that case, the court viewed the trust
as a whole as "constituting] a remarkably fluid legal vehicle, intelligently structured to
provide both [the grantor] and the trustees maximum flexibility to respond to [the
grantor's] changing life needs." Id. at 442.
The ability to exercise such powers may make the trust funds partially available to
the income beneficiary. In practice, many people at Sand's age and stage of life may
have little desire to make any other type of decisions regarding their assets beyond those
reserved to Sands in the Trust. Whatever Sands' own situation (on which the record is
appropriately silent), the Medicaid eligibility rules were designed to prevent people from
attaining Medicaid eligibility by setting up trusts that impaired their ownership only in
minor or immaterial ways, while preserving the significant incidents of ownership.
Cohen, 423 Mass, at 403. While the hearing officer did not fully discuss Articles
III.I.A&B or the lifetime distribution provisions of Article VII.l, it may well be that those
Trust provisions in fact do require counting the entire Trust corpus as assets for Medicaid
purposes.
It follows that the hearing officer's decision was supported by substantial
evidence, consistent with law, and neither arbitrary nor capricious.
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CONCLUSION
For the above reasons:
1.

The Plaintiff s Motion for Judgment on the Pleadings (Docket #7) is
DENIED.

2.

The Defendant's Decision dated September 13, 2013 is AFFIRMED.

3.

Final Judgment shall enter for the/aefendants, dismissing the complaint.

niglas H. Wilkins
Justice of the Superior Court
Dated: April 28,2014
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER, ss.

SUPERIOR COURT

CIVIL ACTION
No. WOCV2013-02261A
ESTATE OF EVERLINA ROCHE

vs.
KRISTIN THORN.
Director of the Office of Medicaid.
Executive Office of Health and Human Services

MEMORANDUM OF DECISION AND ORDER ON
PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS

INTRODUCTION
This is an action for judicial review pursuant to G. L. c. 30A, § 14, whereby Plaintiff,
challenges a decision by the Office of Medicaid's (hereinafter MassHealth) denial of Ms.
Roche's application for Medicaid benefits. The Plaintiff now moves for judgment on the
pleadings pursuant to Mass. R. Civ. P. 12 ( c ). For the following reasons, the Plaintiffs Motion
for Judgment on the Pleadings is DENIED

BACKGROUND
This case arises out of the denial of the plaintiffs application for Medicaid benefits.
MassHealth found that the plaintiffs countable assets included the value of real estate that the
plaintiff held in an irrevocable trust. MassHealth held that based on the language of the Trust, the
trust property was considered a countable asset. The plaintiff challenges the determination that
the trust principal is a countable asset.

I vK

DISCUSSION
I. Standard of Review
Pursuant to G. L. c. 30A, § 14 (5) Judicial review is limited to the administrative record.
A party appealing a Department decision bears the heavy burden of demonstrating its invalidity.
See Springfield v. Dep't of Telecommunications & Cable, 457 Mass. 562, 567-568 (2010).
Further, courts must give due deference to the "experience, technical competence, and
specialized knowledge of the agency, as well as to the discretionary authority conferred upon it."
G. L. c. 30A, § 14 (7). Conversely, a court may reverse, remand, or modify an agency's decision
if it determines that the substantial rights of a party were prejudiced because the agency's
decision was unsupported by substantial evidence or was arbitrary and capricious. See G, L. c.
30A,§14(7).
Substantial evidence is "such evidence as a reasonable mind might accept as adequate to
support a conclusion." G. L. c. 30A, § 1 (6); Murphy v. Contributory Retirement Appeal Bd., 463
Mass. 333, 344 (2012). "When applying the substantial evidence test, the court must take into
account "the entire record," including "both the evidence supporting the [Department's]
conclusion and whatever in the record fairly detracts from the weight of that evidence." Covell v.
Dep 't of Social Servs., 439 Mass. 766, 783 (2003). Additionally, a decision is arbitrary and
capricious when there is no rational explanation that reasonable people might support. Garrity v.
Conservation Comm 'n ofHingham, 462 Mass. 779, 792 (2012). It is the sole province of the
Department to judge the weight of the factual evidence presented. Guarino v. Director ofDiv. of
Employment Sec., 393 Mass. 89, 92 (1984). In other words, even if the court disagrees with a

Department decision and would have ruled differently, it may not substitute its view of the facts
as long as the Department's decision is supported by substantial evidence and was not arbitrary
and capricious. See Hanover Ins. Co. v. Comm 'r of Ins., 443 Mass. 47, 50 (2004).
In the present case, Everlenna Roche conveyed title of her residence into the Everlenna
Roche Irrevocable Trust. The Trust reads in part;

ARTICLE SECOND B. During the life of the Grantor the Trustee may distribute
part or all of the principal of this Trust to any persons (other than the Grantor)
otherwise entitled to the assets of this Trust after the death of the Grantor.

ARTICLE EIGHTH O. To determine, in accordance with reasonable accounting
principles and practice and state law, what shall belong and be chargeable to
principle and what shall belong and be chargeable to income, and without
limitation to make such determination in regard to stock and cash dividends,
rights and other receipts in respect to ownership of stock, to purchase or retain
stock that pays dividends in whole or in part otherwise than in cash and to treat
such dividends in whole or in part as principle or income and to amortize or to
refrain from amortizing bond premiums.
ARTICLE NINTH: The Grantor intends that this trust be a grantor trust for
federal income tax purposes and all provisions of this trust shall be construed so
as to effectuate this intent.
A. Upon the demand by EVERLENNA R. ROCHE, the Trustee shall transfer any

trust assets in exchange for assets of equivalent value. This power is exercisable
by EVERLENNA R. ROCHE solely in a nonfiduciary capacity, and no fiduciary
duty imposed upon the Trustee or any other person may be asserted as a defense to
the exercise of the powers granted under this Article.

In the present case, the plaintiff argues that even if Article Eight allows the Trustee to
convert the Trust principal to income producing investments, this would not render the asset
countable. The plaintiff also argues that established principles of trust law would not allow the
exchange of the house to provide an annuity and distribution of income to the plaintiff as the
Trustee would then be in breach of the trust terms and the obligations to the remainder
beneficiaries.
The defendant argues that Article Eight provides the trustee with the power to turn trust
principal into trust income-producing investments, such as an annuity and then provide the
income to the grantor. The defendant also addresses the plaintiffs argument regarding the
fiduciary duty of the trustee by pointing out that Article Nine puposelty and painstakingly
removes all fiduciary obligations for actions taken under this Article.
In evaluating self-settled trusts to determine whether an individual is eligible for
Medicaid, the first question is whether the trust terms grant the trustee a "peppercorn" of
discretion to invade trust assets for the beneficiary's benefit, "If there is a peppercorn of
discretion then whatever is the most the beneficiary might under any state of affairs receive in the
full exercise of that discretion is the amount counted for Medicaid eligibility. Cohen v
Commissioner of Division of Medical Assistance, 423 Mass 399 (1996). In cases where such a

peppercorn is found, courts do not then apply fiduciary principles to determine the outer limit of
what the beneficiary might equitably be entitled to receive. Lebow v Commissioner of Medical
Assistance, 433 Ma ss 171 (2001). While the case ofDoherty v Director of Office

ofMedicaid,

74 Mass App Ct 439 (2009) alludes to reviewing fiduciary principles, the court found that the
trust, in that case,.as a whole, evidenced the settlor's intent that the trustees might invade the
principle if necessary for her benefit. A reading of the Trust at issue in the present case requires a
similar rinding.
The question is not what income is actually generated from the Trust, but what the
plaintiff might under any state of affairs receive in the iull exercise of the trustee's discretion.
Here the trustee has the explicit power to exchange the principle and convert it into an annuity
which could generate income. The trustee also has an explicit power to determine what shall be
chargeable to principal and what shall be chargeable to income and without limitation to make
such determination. The power to transfer trust assets in exchange for assets of equivalent value
was explicitly held to be the power of the plaintiff alone. These are powers that were deliberately
included in the trust document. This is not a case of two inadvertently included but seemingly
inconsistent powers being found somewhere in the trust.
In the present case, the trust language allows a set of circumstances wherein the plaintiff
could access trust income by means of an annuity. The power to demand this was specifically
reserved by the plaintiff. As a result, Medicaid may ignore other provisions in the trust which
purport to prohibit the trust from applying the funds for the benefit of the plaintiff. Cohen, supra.
The trust at issue in this case, as a whole and Articles Eight and Nine specifically, provide
the trustee with the discretion to pay trust principal to and for the benefit of the plaintiff. As a

result, the defendant's decision was supported by substantial evidence and was not arbitrary and
capricious and is upheld.

CONCLUSION AND ORDER
For the reasons stated, Plaintiffs Motion for Judgment on the Pleadings is DENIED

William F. Sfalliian
Justice of the^Superior Court

Date:

Commonwealth of Massachusetts
County of Worcester
The Superior Court
CIVIL DOCKET# WOCV2013-02261

ESTATE OF EVERLENNA ROCHE, through
her Personal Representative EILEEN M. HEYN,

vs
KRISTIN THORN, Director of the Office of
Medlcald, Executive Office of Health and
Human Services
JUDGMENT
This action came on for hearing before the Court, William F. Sullivan, Justice,
presiding, upon Motion of plaintiff for Judgment on the Pleadings, and pursuant to the
Court's Memorandum of Decision,
It is ORDERED and ADJUDGED:
That judgment is hereby entered affirming the decision of the defendant Kristin
Thorn, Director of the Office of Medicald, Executive Office of Health and Human
Services in denying the plaintiffs eligibility for MassHealth long term care benefits.
Dated at Worcester, Massachusetts this 30th day of September, 2014.

Dennis P. McManus, Esq.,
Clerk of the Courts
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NOTICE OF JUDGMENT ENTRY

This is to notify you that a judgment in the above referenced action has been entered
on the docket. A copy of the judgment is enclosed.
Dated at Worcester, Massachusetts this 1st day of October,
2014.
Dennis P. McManus, Esq.,
Clerk of the Courts

BY:
Joanne C. Herring
Assistant Clerk
Telephone: 508-831-2357 (session Clerk) or 508-831-2348
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The plaintiff, Rosemarie Parsons, brings this action pursuant to G. L. c. 30A, § 14, in which
she appeals a decision by the Board of Hearings of the Office of Medicaid ("the Office"). In its
decision, the Office upheld a decision by MassHealth that denied Parsons's application for benefits
based upon its determination that she held sufficient, available assets as a beneficiary of a selfsettled, irrevocable trust. The matter is now before this Court on Parsons's Motion for Judgment on
the Pleadings. For the following reasons, Parsons's motion is DENIED.

BACKGROUND
The following facts are taken from both the pleadings and the administrative record. On
November 8, 2004, Parsons created a trust entitled "McColgan Family Irrevocable Trust" (the
'Trust"). The Trust is still in effect and contains a number of relevant provisions. According to
Article 1, "The Trust Fund,'1 the purpose of the Trust is "to manage [Parsons's] assets and to use
them to allow [her] to live in the community as long as possible.1' (Tj 1.2). The Trust "shall be

Dr, Julian Harris, as Commissioner of the Office of Medicaid.

irrevocable," with Parsons having no right to "revoke or amend this agreement in any way." (f 1.3).
The trustee, in contrast, "may at any time, or from time to time, amend any administrative provisions
of [the Trust] by any [written] instrument... signed and acknowledged by [the] trustee.... [T]he
term 'administrative provision' refers to any provision of the trust dealing with the management and
administration of the trust, and in no event shall any such amendment affect, enlarge or shift any
beneficial interests created hereunder." (^| 1.3).
According to Article 2, "Payment of Income and Principal/' a trustee has the right to pay
Trust income to Parsons on her behalf "as it shall determine in its sole discretion to be necessary for
[Parsons's] care and well being." fl[ 2.1). Unlike income, "[principal may not be distributed to
[Parsons]." (^ 2.1). Income that is not paid from the Trust "'may be accumulated and added to the
principal,11 which is to be held in the Trust unti i its termination, unless distributed by Parsons to one
or more of her then "living issue, their spouses, and . . . charitable organizations over which [she]
has no controlling interest." (f 2.2). Parsons also has "the right to use and occupy any residence that
may from time to time be held in trust thereunder." fl[ 2,2).
According to Section 3, "Termination of this Trust,7' the Trust would terminate "upon the
earlier of (a) six months after the date of [Parsons's] death or(b) a determination of by [a] trustee,
at its sole discretion that the continuation of this trust would jeopardize [Parsons'sj eligibility for
assistance from any ... governmental program." (If 3.1). According to .Article 4, "Distribution of
Trust Assets,'' upon the termination of the Trust, a trustee is to "(a) [p]ay the trust property .and
undistributed income as [Parsons] may appoint by will to any or more the [Parsons's] issue or [their]
spouses . . . and (b).. . distribute the balance of the trust principal... in equal shares to [Parson's
issue]/1 (f 4.1).

According to Article 5, "The Trustee," the present trustees of the Trust are James W.
McColgan and Paul F. McColgan2 fl[ 5.1). A trustee has a number of articulated powers with respect
to the disposition of Trust property, including the power i;to sell mortgage, exchange, lease, or
otherwise dispose of or encumber any property on any terms," and the power "to determine what part
of the trust property is income and what part is principal." (*j 5.4). According to Article 6,
"Beneficiaries' Interests and Powers," "income or principal that in the discretion of [aj trustee may
be paid to a person may be used by [a] trustee for the person's benefit." (^] 6.3).
Also on November 8,2004, following the Trust's establishment, Parsons conveyedreal estate
to the Trust in her capacity as trustee of the 416 Annabelle Point Realty Trust. Specifically, she
executed (1) a trustee's certificate, in which she certified that she had been "directed by all the
beneficiaries of [the 416 Annabelle Point Realty] Trust to execute and deliver a deed to [the present
trustees] of the [Trust] relating to the real estate located at 416 Annabelle Point Road, Ccntcrville,
Barnstable County, Massachusetts, for consideration of $1.00," and (2) a quitclaim deed, in which
she conveyed this real estate to the trustees of the Trust for this amount. On April 8,2005, the Trust,
the trustee's certificate, and the quitclaim deed were all recorded at the Registry of Deeds.
On January 24,2011, Parsons was admitted to a nursing facility, at which time she was over
sixty-five years old. On January 25, 2011, a MassHealth3 long-term care application was submitted
on her behalf. On March 3, 2011, MassHealth notified Parsons that it had decided to deny her
application. In this notice, MassHealth stated that it had determined that Parsons was not eligible

2

In her supporting memorandum, Parsons states the present trustees are her sons.

3 As discussed herein, MassHealth is the agency within the Commonwealth responsible for the
administration and delivery of health care services to low- and moderate-income individuals. See 130 Code Mass.
Regs. § 515.002(A).

for MassHealth benefits because her countable assets exceeded $2,000, specifically referencing 130
Code Mass. Regs. § 520.023(C)(l)(a) and stating that the "value of the property in Trust at 416
Annable Point Rd., Bamstable, $252,100, is a countable asset.'1 The notice also informed Parsons
of her right to a fair hearing to appeal this denial decision.
Parsons appealed MassHealth's denial decision, and a hearing was held before a hearing
officer for the Office's Board of Hearings ("Hearing Officer'1)- The Hearing Officer issued an
"Appeal Decision," in which she denied Parsons's appeal based upon her determination that
principal in the Trust was available to Parsons and therefore constituted countable assets.4 The
Hearing Officer relied upon two provisions in the Trust, finding that "ju]nder 15.4, the trustee has
authority 'to sell, mortgage, exchange, lease, or otherwise dispose of or encumber any property on
its terms.' Also under that provision, the trustee is empowered to determine what part of the trust
property is income and what part is principal. Taken together, these provisions authorize the tmstee
to convert trust assets into a stream of income for the [Parsons's] benefit. The trustee could, for
example, . , . sell the property, used the proceeds to purchase an annuity, and construe the annuity
payments as income for the benefit of [Parsons]." In addition, the Hearing Officer referenced ^[ 2.2
of the Trust in a footnote, stating that Parsons "also retained substantial control over trust property,
including the right to use and occupy any residence held in trust." Parsons sought review of this
decision under G. L. c. 30A, § 14.

The Hearing Officer's decision, numbered 1104515,was final and binding upon the Office. See 130 Code
Mass. Regs. §610.085.
4
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DISCUSSION
I.

Standard of Review
Pursuant to G, L. c. 30A, § 14, "any person . . . aggrieved by a final decision of any agency

in an adjudicator/ proceeding, whether such decision is affirmative or negative in form, shall be
entitled to a judicial review."

The party appealing an agency decision has the burden of

demonstrating its invalidity. Andrews v. Division ofMed. Assistance, 68 Mass. App. Ct. 228, 231
(2007). '"A court may overturn or modify the agency's decision only on narrow grounds, such as if
it is' [unsupported by substantial evidence' or' [b]ased upon an error of law."1 Gauthier v. Director
of the Office of Medicaid, 80 Mass. App. Ct. 777, 783 (2011), quoting G. L. c. 30A, § 14(7).
"Substantial evidence" is defined as "such evidence as a reasonable mind might accept as adequate
to support a conclusion.1' G. L. c. 30A, § 1 (6). When reviewing an agency decision, the court shall
consider "the entire record, or such portions of the record as may be cited by the parties" and "give
due weight to the experience, technical competence, and specialized knowledge of the agency, as
well as to the discretionary authority conferred upon it." G. L. c. 30A, § 14. "In sum, reasonable
interpretations by an agency of its governing law, which are supported by substantial evidence must
be respected." Forman v. Director of the Office ofMedicaid, 79 Mass. App. Ct. 218, 221 (2011).
At the same time, the court exercises de novo review of legal questions, and it must overturn an
agency decision that is not consistent with the law. Bulger v. Contributory Retirement Appeal Bd.,
447 Mass. 651,657(2006).
II.

Financial Eligibility for MassHealth Benefits
"MassHeal this the agency within the Commonwealth 'responsible for the administration and

delivery of health-care services to low- and moderate-income individuals.'" Forman, 79 Mass. App.

Ct. at 222, quoting 130 Code Mass. Regs. § 515.002(A). "In order to receive Federal funds for this
program, 'MassHealth regulations and practices must comply with all requirements imposed by
Federal Medicaid law.'" Gauthier, 80 Mass. App. Ct at 778-779. quoting Forman, 79 Mass. App.
Ct. at 222, See also Haley v. Commissioner of Pub. Welfare, 394 Mass. 466, 467-468 (1985); 130
Code Mass. Regs. § 515.002(B). "Pursuant to those requirements, MassHealth will pay for nursing
home care for residents who have no more than $2,000 in countable assets and meet other criteria."
Gauthier, 80 Mass. App. Ct. at 779. See also 130 Code Mass. Regs.§§519.006(A), 520.003(A).
''Countable assets" are defined as '"all assets that must be included in the determination of
[MassHealth] eligibility.'" Guerriero v. Commissioner of the Div. ofMed. Assistance, 433 Mass.
628,629 n. 1 (2001), quoting 130 Code Mass. Regs. § 520.007. In cases where the resident applying
for MassHealth benefits created a irrevocable trust on or after August 11,1993, "countable assets"
would include "[a]ny portion of the principal or income from the principal (such as interest) of [the]
trust that could be paid under any circumstances to or for the benefit of the [resident]" as well as
"[t]he home or former home of a nursing-facility resident or spouse held in an irrevocable trust that
is available according to the terms of the trust." 130 Code Mass Regs. § 520.023(C)(l)(a), (d).
III.

Review of the Office's Decision Denying Parsons's Appeal
In its decision denying Parsons's appeal, the Office concluded that Parson was not eligible

for MassHealth benefits based upon its determination that she held sufficient, available assets as a
beneficiary of the Trust that constituted "countable assets" under 130 Code Mass Regs. §
520.023(C)(1). This determination is supported by substantial evidence in the record, specifically,
certain provisions in the Trust that "allow the trustees a degree of di scretionary authority that would,
if sanctioned, permit [the self-settlorl to enjoy her assets, preserve those assets for her heirs, and

receive public assistance, to. in effect, 'have [her] cake and eat it too.'" Doherty v. Director of the
Office ofMedicaid, 80 Mass. App. Ct. 439, 443 (2009).
First, the Office relied upon the provision in 12.2. of the TrusL that Parson retained "the right
to use and occupy any residence that may from time to time be held in trust/' with documents in the
record convcyingthc real property located at 416 Annabelle Point Road, Centerville, Massachusetts
to the Trust on the same date as the Trust's creation. This evidence supports the determination that
this property constitutes "[t]hc home or former home of a nursing-facility resident . . . held in an
irrevocabie trust that is available according to the terms of the trust," and that it is therefore a
"countable asset" under 130 Code Mass Regs. § 520.023(C)(1)(d). Moreover, Parson does not
challenge MassHealth's determination that the value of this property is $252,100, an amount that far
exceeds the $2,000 limit of countable assets that an eligible applicant may have. See Andrews, 68
Mass. App. Ct. at 231.
Second, the Office relied upon the provision in ^ 5.4 of the Trust that the trustee had the
power 'lto sell, mortgage, exchange, 1 ease, or otherwise dispose of or encumber any property on any
terms," and the power "to determine what part of the trust property is income and what part is
principal." While recognizing that the Appeals Court "doubtfed] . . . that the trustees may, willynilly, simply characterize a trust asset as 'income' and thereby, free of fiduciary fault, convey that
asset to [the self-settlor] free of trust," Doherty, 74 Mass. App. Ct. at 442, the Hearing Officer was
entitled to determine that the Trust allowed for circumstances in which principal could he paid to or
for the benefit of Parsons. As1[2.1 of the Trust provides in part that i![i]f any property is placed in
trust during [Parsons's] life, [her] trustee may pay [her] or may pay on [her] behalf as much of the
income of the trust as it shall determine it sole discretion to necessary for [her] care and well-being."
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the Hearing Officer could conclude, as did the Appeals Court in Doheriy, that "the trust vehicle,
considered as a whole, evidences [the self-settlor's] expectation or intent that the trustees will invade
trust assets when necessary' to ensure [the self-settlor's] comfort." Id. As such, another provision
in \1 of the Trust that "[pjrincipal may not be distributed to [Parsons]" cannot be read in isolation,
as the Trust as a whole allows the trustees a degree of discretion to distribute assets that would be
countable for MassIIealth financial eligibility purposes. Contrast Guerriero, 433 Mass, at 633
(trustee deprived of any legal discretion to pay trust principal to self-settlor following execution of
an irrevocable waiver). Accordingly, the Office's decision denying Parsons's application for
MassHealth benefits must be affirmed.

ORDER
For the foregoing reasons, it is hereby ORDERED that the plaintiff Rosemarie Parson's
Motion for Judgment on the Pleadings is DENIED, and Appeal Decision 1104515 by the Board of
Hearings of the Office of Medicaid is AFFIRMED

v//
KennethV. Fishman /
Justice of the Superior Court
DATE: November 5, 2012.
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