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Assets

04/09/2014

Yes

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 1181% Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated February 3, 2014, Massllcalth denied the appellant's application for
Massllcalth Standard benefits for long term care residents and terminated the appellant's
Massllcalth Standard for community residents because Massllcalth determined that the appellant's
assets exceed the limit for MassHeallh Standard, (see 130 CMR 520.003 and exhibit 1). The
appellant filed this appeal in a timely manner on February 27, 2014 and received aid pending on the
community case, (see 130 CMR 610.015(13) and exhibit 2). Denial and termination of assistance
arc valid grounds for appeal (sec 130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for MassHealth Standard for long term care
residents.

Issue

The appeal issue is whether Massllcalth was correct, pursuant to 130 CMR 520.003, in determining
that the appellant's assets exceed the limit for MassHealth Standard.
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Summary of Evidence

The appellant was represented at the hearing by her attorney. The MassHcallh representative stated
that the appellant applied lor MassI lealth Standard as a community resident in July, 2013 and was
approved. The MassHeallh representative stated that the appellant was admitted to a nursing
facility on October 18. 2013 and the nursing facility submitted an SC-1 to MassI lealth on October
23, 2014 seeking a conversion to MassI lealth Standard for long term care residents with a start date
of October 18, 2013. The Massllcalth representative staled that a long term care supplement was
submitted by the appellant and processed by MassHealth. The MassHealth representative stated
that the appellant's case was denied by notice dated February 13, 2014 because MassHealth
determined that the assets held in a trust are countable. The MassHeallh representative slated that
the appellant has a bank account with a balance of $1,944.00 which is within the MassHeallh limit
of $2,000.00. The MassHealth representative staled that MassIIcalth determined that the assets
held in a trust created by the appellant and her spouse in 1995 arc countable because the trust is
revocable. The appellant's spouse has since passed away, (testimony) MassI lealth delermined that
the real estate property held in the trust is valued al $183,099.00. (exhibit 1) The MassHealth
representative submitted a copy of the deed transferring the real estate property from the appellant
and her spouse to the trustees of the trust on February 1, 1995. (exhibit 5) The Declaration of Trust
is dated February 1, 1995 and the grantors and trustees are the appellant and her now deceased
spouse, (exhibit 4} The Schedule of Beneficiaries of the trusl include Ihe appellant's children and
grandchild and their respective interests; the appellant is not listed as a beneficiary, (exhibit 4) The
trust stales that the trustees shall "hold any and all property thai may be transferred to them as
trustees hereundcr for the sole benefit of the persons hereinafter called the beneficiaries who are set
forth in a Schedule of Beneficial Interests signed by the Trustees, in the proportions therein set
forth."(exhibit 4)

The MassI lealth representative staled thai MassHealth determined that the trust is revocable and
thus counted the real estate property held by the trust in its entirety. The MassIIealth representative
pointed specifically to the trust language in Seclion 3 of the trust that speaks to termination of the
trust, (exhibit 4} The language in paragraph 3 states:

The Trust may be terminated at any time by the holders of a majority of the beneficial interests
hercunder. by notice in writing to the Trustees or by the Trustees by notice in writing to the
beneficiaries, and Ihe trust shall terminate in any event, twenty (20) years after Ihc death of the
Trustees hereinbelow named.

In case of any such termination, the Trustees shall transfer and convey the entire trusl estate,
subject to any leases, mortgages, contracts, or other encumbrances on the trust estate, to the
beneficiaries as tenants in common in proportion to their respective interests.

See exhibit 4.

The trust language does not speak to any income or principal beneficial interest for the appellant.
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(see exhibit 4) The trust language sets forth the powers and duties of the trustees and notes that
generally sueh powers include, "in all matters not herein otherwise specified, to control, manage
and dispose of the trust property as if the Trustees were the absolute owners thereof and to do any
and all aets, including the execution of any instruments, which by their performance thereof shall be
shown to he in their judgment for the best interests of the beneficiaries." (exhibit 4)

The appellant's attorney slated that the real estate property held in the trust was the appellant's
former primary residence, but she has not lived there in over 2 years. The appellant moved in with
her daughter on the Cape over 2 years ago. (testimony) The appellant's attorney noted that the
appellant's other daughter is living in the properly held by the Irusl and was living there with the
appellant until the appellant's health declined and she moved in with her daughler on Ihe Cape.
The appellant's atlorney pointed out that Ihe Schedule of Beneficiaries lists the daughter currently
living in the property as the primary beneficiary with sole and exclusive use of the property on the
condition that she use it as a principal place of residence and pay costs associated with same, (sec
exhibit 4) Should the resident daughter not use the property as her principal place of residence or
vacate for 3 months or more, or attempt to rent, lease, or sell the property, the entire beneficial
interest passes to the appellant's other daughter and upon her death, passes to the appellant's
granddaughter, (testimony, exhibit 4) The granddaughter has the right to then sell the property and
distribute the proceeds equally among the appellant's listed children, (testimony, exhibit 4)

The appellant's attorney slated thai the trust is not revocable and the appellant has no beneficial
interest in any of the trust assets. The appellant's atlorney notes that the appellant has control over
the trust assets only to the extent thai she is the trustee and she has a fiduciary duty to acl in Ihe best
interest of the beneficiaries. The appellant's attorney stated that the beneficiaries or the trustee may
terminate the trust, but this does not result in revocation with the assets reverting back to the
appellanl/grantor, rather the termination would result in disbursement to the beneficiaries as set
forth in the terms of paragraph 3 of the trust, (see exhibit 4) If the Irusl is terminated, the rules for
disbursement to the beneficiaries must be followed and the appellant is not a beneficiary,
(testimony, exhibit 4)

The appellant's attorney requesled that the record be left open to give him the opportunity to submit
an affidavit signed by the beneficiaries stating that they have no intent to instruct the trustee to sell
the property. The record was left open until May 9. 2014 to give the appellant's attorney the
opportunity to submit such affidavit from the trust beneficiaries, (exhibit 6}

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant applied for Massl lealth Standard as a community resident in July, 2013 and
was approved.

2. The appellant was admitted to a nursing facili ty on October 18, 2013 and the nursing
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facility submitted an SC-1 to MassIIcalth on October 23, 2014 seeking a conversion to
MassHealth Standard for long term care residents with a start date of October 18, 2013.

3. The appellant's ease was denied by notice dated February 13, 2014 because MassHeallh
determined that the assets held in a trust are countable.

4. The appellant has a bank aeeounl with a balance of $1,944.00.

5. The appellant and her now deceased spouse created a trust on February 1, 1995; the
trustees of the trust were the appellant and her spouse.

6. On February 1, 1995, the appellant and her spouse transferred real estate property to the
trust; such real estate property is currently valued at $183,099.00.

7. The Schedule of Beneficiaries of the trust note that the primary beneficiary is the
appellant's daughter now living in the property, with sole and exclusive use of the
property on the condition that she use it as a principal place of residence and pay costs
associated with same; the Schedule of Beneficiaries states further that should the resident
daughter not use the property as her principal place of residence or vacate for 3 months or
more, or attempt to rent, lease, or sell the property, the entire beneficial interest passes to
the appellant's other daughter and upon that daughter's death, passes to the appellant's
granddaughter; the appellant's granddaughter has the right to then sell the property and
distribute the proceeds equally among the appellant's other listed children.

8. The trust states that the trustees shall "hold any and all property that may be transferred to
them as trustees hercunder for the sole benefit of the persons hereinafter called the
beneficiaries who are set forth in a Schedule of Beneficial Interests signed by the Trustees,
in the proportions therein set forth."

9. The language in paragraph 3 of the trust states:

The Trust may be terminated at any time by the holders of a majority of the beneficial
interests hereunder, by notice in writing to the Trustees or by the Trustees by notice in
writing to the beneficiaries, and the trust shall terminate in any event, twenty (20) years
after the death of the Trustees hcreinbelow named.

In case of any such termination, the Trustees shall transfer and convey the entire trust
estate, subject to any leases, mortgages, contracts, or other encumbrances on the trust
estate, to the beneficiaries as tenants in common in proportion to their respective
interests.

10. The trust language does not speak to any income or principal beneficial interest for the
appellant.
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1 1 . The trust language sets forth the powers and duties of the trustees and notes that generally
sueh powers include, "in all matters not herein otherwise specified, to control, manage and
dispose of the trust property as if the Trustees were the absolute owners thereof and to do
any and all acts, including the execution of any instruments, which by their performance
thereof shall be shown to be in their judgment for the best interests of the beneficiaries."

12. The real estate properly held in the trust was the appellant's former primary residence, but
she has not lived there in over 2 years; the appellant moved in with her daughter over 2
years ago.

13. The appellant's other daughter is living in the property held by the trust and was living
there with the appellant until the appellant's health declined and she moved in with her
daughter on the Cape.

Analysis and Conclusions of Law

The total value of countable assets owned by or available to individuals applying for or receiving
MassIIealth Standard, Family Assistance, or Limited may not exceed $2,000 for an individual.
see 130 CMR 520.003(A)(1).

Revocable Trusts.
(1 ) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are countable
income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-facility
resident are considered transfers for less than fair-market value and are treated in accordance
with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable trust is a
countable asset. Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).
See 130 CMR 520.023(3)

Irrevocable Trusts.
(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the indiv idual are countable income.
(e) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident arc considered
transfers of resources for less than fair-market value and arc treated in accordance with
the transfer rules at 130 CMR 520.019(G).
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(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available aeeording to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007<G)(2) or 520.007(G}(8).

See 130CMR520.023(C)(1).

MassIIcalth argues that the trust at issue here is revocable and thus the full value of the real
estate property owned by the trust is countable to the appellant. The appellant and her spouse are
grantors of the trust, but the terms of the trust do not deem the trust revocable. There is no
language in the trust with regard to the appellant/grantor's right to revoke the trust and in fact a
careful reading of the trust docs not reveal any language with regard to the revoeability of the
trust. MassIIcalth relies on language regarding termination of the trust in support of its argument
that the trust is revocable. The trust can be terminated by a majority of the beneficiaries or by the
truslee(s). In the event the trust is terminated, the assets held in the trust do not revert back to the
appellant/grantor but rather arc disbursed pursuant to paragraph 3 of the trust instrument. The
trust states exactly what happens to the trust assets in the event that the trust is terminated.

In ease of any such termination, the Trustees shall transfer and convey the entire trust estate,
subject to any leases, mortgages, contracts, or other encumbrances on the trust estate, to the
beneficiaries as tenants in common in proportion to their respective interests.

Accordingly, the entire trust estate is transferred and conveyed to the beneficiaries in proportion to
their respective interests in the event of termination. The appellant is not a beneficiary of the trust
and therefore nothing would be transferred or conveyed to her should the trust terminate.

MassI Icalth did not argue and the trust terms do not support that the appellant is cither an income or
principal beneficiary of the trust. Because the trust is not revocable and because the appellant is not
an income or principal beneficiary of the trust, I determine that the property held in the trust is not
countable to her. MassIIcalth shall modify the notice dated February 3, 2014 and remove the real
estate property as a countable asset. The appellant's total assets are thus $1.944.00 and are below
the MassHcalth limit of $2,000.00. MassHeallh shall determine the appellant financially eligible
for MassIIcalth on October 18, 2013 and shall determine if the appellant was otherwise eligible for
MassHealth on that date. (eg. clinically eligible, no disqualifying transfers). The appeal of the
denial notice dated February 13, 2014 for excess assets is approved.

Although the record open period has not closed and the appellant's attorney has not yet submitted
the beneficiaries' affidavit, I have decided the appeal in favor of the appellant and thus such
additional information is not necessary as it will not further benefit the appellant in any way.

Order for MassHealth

Rescind aid pending for the community case and determine that the appellant was financially
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eligible for MassHeallh Standard for long term care residents on October 18, 2013; determine if the
appellant was otherwise eligible for Massllealth Standard on October 18, 2013.

Implementation of this Decision

If this decision is not implemented within 30 days after the dale of this decision, you should contact
your MassHeallh Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Patricia Mullen
Hearing Officer
Board of I learings

ce: Massllealth Representative: Justine l-'erreira
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