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APPEAL DECISION

Appeal Decision: Approved

Decision Date: 7/10/14

Issue:

Hearing Date:

Trust Assets

05/20/14

MassHealth Rep.: Mary Alice Baker

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Notice dated 01/29/13 was sent to the appellant stating that MassHealth had denied her
application for MassHealth benefits due to excess assets (Exhibit 1). The appellant filed
this appeal on 02/13/14 and, therefore, it is timely (see Exhibit 2 and 130 CMR 610.015).
A denial of MassHealth benefits is grounds for appeal {130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's MassHealth application due to excess assets.

Issue

Pursuant to 130 CMR 520.023(C), was MassHealth correct in counting the assets of an
irrevocable trust in determining the appellant's eligibility?
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Summary of Evidence

The MassHealth representative testified that the appellant filed a MassHealth Senior
Medical Benefit Request (hereinafter "application") on November 6, 2013 (Exhibit 3). The
appellant's application was denied due to excess assets. According to the denial letter,
the excess assets were over the $2000.00 limit. The assets totaled $136,757.00 and
were from a trust valued at $135,054.00, and a bank account of $1703.29. Since at the
time of the notice, the bank account was under $2000.00, the only issue and dispute was
over whether or not assets held in the Y.S. Irrevocable Trust (Y.S. Trust) were countable
(Exhibits 4 & 5).

The MassHealth representative explained that, on June 5, 2007, the appellant as donor
established the Y.S. Trust. One of the appellant's daughters is the trustee, and her
children are the beneficiaries. The appellant cannot become a trustee. According to the
Seventh Article, the donor has no right to alter, amend or revoke the trust. Under the First
Article, the donor is entitled to income of the trust. However, also under the First Article,
"The Trustee shall have no authority or discretion to distribute principal of the Trust to or
for the benefit of the Donor." Under the Fifth Article, the trustee has power to retain any
investment, acquire property, make loans to any individual other than the donor, and
purchase life insurance, annuities or other insurance on the life of the donor (Exhibit 4).
The trust was funded by an August 10, 2007 deed in which the appellant transferred her
home to the trust reserving a life estate (Exhibit 5).

The decision to count the assets of the trust was based upon a memo from MassHealth's
legal division, which held that, even though the trust is irrevocable, the principal is
available to the appellant and therefore is a countable asset. The MassHealth attorney
relied on Articles which gives the trustee broad power and authority to deal with trust
assets such as life insurance. Also, the appellant is entitled to trust income, and has a life
estate interest in the property. Finally, under the Eighth Article, "The Trustee may, to the
extent that the income of the trust generates a tax liability for the Donor, pay such
amounts of income or principal of the trust as the Trustee deems necessary to satisfy
such tax obligation. The Donor retains the right to reacquire the principal of the Trust by
substituting property of an equivalent value" (Exhibit 6).

The MassHealth attorney concluded that the principal from the trust is fully countable. If
the appellant cures the trust, the countability of the property should be evaluated under
relevant MassHealth regulations (Exhibit 6).

The appellant's memo was based upon the perception that MassHealth was counting the
value of the life estate and not trust assets (Exhibit 7).

The record was left open for the appellant to respond to MassHealth's legal arguments
(Exhibits).
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According to argument in a memo and addendum from the appellant's attorney, the
trustee is not allowed to distribute principal to the donor, only income. Moreover, just
because the trustee can control the property in the trust does not mean she may make it
available to the appellant. Finally, even though the trustee may pay the appellant's trust
income tax from the trust does not make the entire principal countable because there has
been no trust income to date let alone any income tax owed on the trust (Exhibit 9).

Findings of Fact

The record shows, and I so find:

1. The appellant filed a MassHealth application on November 6, 2013 (Exhibit 3).

2. The appellant's application was denied due to excess assets over the $2000.00 limit
(Exhibit 1).

3. The countable assets at issue were from an irrevocable Y.S. trust valued at
$135,054.00 (Exhibit 1).

4. On June 5, 2007, the appellant as donor established the Y.S. Trust. One of the
appellant's daughters is the trustee, and her children are the beneficiaries. The
appellant cannot serve as trustee (Exhibit 4).

5. The trust was funded by an August 10, 2007 deed in which the appellant transferred
her home to the trust reserving a life estate (Exhibit 5).

6. According to the Seventh Article, the donor has no right to alter, amend or revoke the
trust (Exhibit 4).

7. Under the First Article, the donor is entitled to income of the trust (Exhibit 4).

8. Under the First Article, "The Trustee shall have no authority or discretion to distribute
principal of the Trust to or for the benefit of the Donor" (Exhibit 4).

9. Under the Fifth Article, the trustee has power to retain any investment, acquire
property, make loans to any individual other than the donor, and purchase life
insurance, annuities or other insurance on the life of the donor (Exhibit 4).

10. Under the Eighth Article, "The Trustee may, to the extent that the income of the trust
generates a tax liability for the Donor, pay such amounts of income or principal of the
trust as the Trustee deems necessary to satisfy such tax obligation. The Donor
retains the right to reacquire the principal of the Trust by substituting property of an
equivalent value" (Exhibit 4)
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Analysis and Conclusions of Law

MassHealth regulation 130 CMR 520.023{C)(1), Irrevocable Trusts states.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust made to or
for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G){2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could not be paid under any circumstances to or
for the benefit of the nursing-facility resident will be considered a transfer for less than
fair-market value and treated in accordance with the transfer rules at 130 CMR
520.019(G).

In the instant appeal, I have found that the appellant file an application for MassHealth on
November 6, 2013. The appellant's application was denied due to excess assets from a
trust valued at $135,054.00. On June 5, 2007, the appellant as donor established the
Y.S. Trust. One of the appellant's daughters is the trustee, and her children are the
beneficiaries. The appellant cannot become a trustee. The trust was funded by an
August 10, 2007 deed in which the appellant transferred her home to the trust reserving a
life estate.

There is no dispute that the trust is irrevocable. Similarly, there is no issue of countable
income. The parties agree that income from the trust is available to the appellant. The
fact that the appellant is entitled to income from the trust has no bearing on the issue of
the accessibility of principal.

Herein, the pertinent question is whether the principal of the Y.S. Trust is available to the
appellant under any circumstance, and if so, to what extent? The answer is found in the
simple language of the trust's articles.
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Under the straightforward, unequivocal language of the First Article, "The Trustee shall
have no authority or discretion to distribute principal of the Trust to or for the benefit of the
Donor."

However, MassHealth in its justification for counting the trust's assets argues that,
under the Fifth Article, the trustee has power to retain any investment, acquire property,
make loans to any individual other than the donor, and purchase life insurance, annuities
or other insurance on the life of the donor. MassHealth cites this trustee power as the
prime example of why the trust is countable. I disagree with MassHealth that the above
power gives the appellant access to the principal of the trust. By the terms of the trust,
any and all assets purchased by the trust would be owned by the trust and not the
appellant. More importantly, due to the trustee's restrictions, no such asset would be
made available to the appellant as donor.

MassHealth also cites that, under the Eighth Article, "The Trustee may, to the extent that
the income of the trust generates a tax liability for the Donor, pay such amounts of
income or principal of the trust as the Trustee deems necessary to satisfy such tax
obligation." However, there is no indication that the Trust has ever generated income to
the appellant, and/or that she ever even owed any tax from such income. Accordingly,
there can be no principal of the trust attributable to the appellant on this basis.

In conclusion, the assets of Y.S. Trust are unavailable to the appellant as she does not
have authority to revoke the instrument, and the trustee has no authority to distribute
principal to her. Accordingly, based upon the above cited regulations, this asset should
not have been counted in her eligibility determination.

There remains only a question of the appellant's life estate interest and whether or not
this is a countable asset. MassHealth has yet to make a determination on this asset, and
it is not a subject of this appeal.

The appeal is therefore approved.

Order for MassHealth

Re-open application and determine appellant's eligibility for MassHealth exempting all
trust assets.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this notice, you should
contact your local office. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the
address on the first page of this decision.

Stanley Kallianidis
Hearing Officer
Board of Hearings

cc:
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