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APPEAL DECISION

Appeal Decision: Approved Issue: Trust Assets

Decision Date: 8/4/14 Hearing Date: 05/06/14

MassHealth Rep.: Paul Keegan

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Notice dated 03/17/14 was sent to the appellant stating that MassHealth had denied his
application for MassHealth benefits due to excess assets (Exhibit 1). The appellant filed
this appeal on 03/26/14 and, therefore, it is timely (see Exhibit 2 and 130 CMR 610.015).
A denial of MassHealth benefits is grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's MassHealth application due to excess assets.

Issue

Pursuant to 130 CMR 520.024(A)(1), was MassHealth correct to count the assets of a
trust in determining the appellant's eligibility?
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Summary of Evidence

The MassHealth representative testified that the appellant filed a MassHealth long-term
care application on December 23, 2013 {Exhibit 3). The appellant's application was
denied due to excess assets. According to the denial letter, the excess assets were over
the $2000.00 limit. The assets totaled $222,990.00 and were from a trust valued at
$221,500.00, and a bank account of $1490.00. Since the time of the notice, the bank
account was under $2000.00, The only issue and dispute was over whether or not assets
held in the trust was countable (Exhibit 1). The trust in question is the A.L.W. Revocable
Trust (hereinafter, Trust) (Exhibit 4).

The MassHealth representative explained that, in 2002, the appellant's spouse
established the Trust. Because the spouse died in 2005, the trust is no longer considered
revocable. The Trust was not funded until the appellant's death, at which time it was
entirely funded from her estate (Exhibit 4).

According to Article 4.1 (a), the trustee is to hold the Trust's property for the sole benefit of
the lifetime beneficiary. Also according to Article 4.2(a), the trustee has discretion to
distribute income and principal of the Trust to or on behalf of the beneficiary for his care,
welfare and maintenance (Exhibit 5).

The decision to count the assets of the Trust was based upon a memo from
MassHealth's legal division, which held that, even though the Trust is now irrevocable, its
principal is available to the appellant and therefore is a countable asset. The MassHealth
attorney relied on articles of the Trust which gives the trustee discretion to distribute
principal to the appellant, who upon his wife's death, became the lifetime beneficiary.
MassHealth considers the Trust to be an inter vivos trust established by the appellant's
spouse during her lifetime (Exhibit 5).

The MassHealth attorney further relied on a state court decision in which a trust partly
funded by will was countable (Victor v. Exec. Office of Health & Human Services Mass
App. Ct (July 21, 2010)).

The appellant's attorney contended that the Trust assets are not countable because it
was not funded prior to the death of the appellant's spouse, the donor of the Trust.
Rather, the Trust was completely funded by the spouse's estate. She acknowledged that
the trustee has discretion to determine if income and principal shall be paid to the
appellant. According to an affidavit, the trustee has determined that no funds need to be
applied for the care of the appellant because MassHealth would cover those expenses
(Exhibits).

Also submitted was a Board of Hearings decision on the same issue of a trust funded by
a will in which the hearing officer found in favor of the appellant (Exhibit 7).
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The record was left open for the appellant to respond and for Mass Health's follow-up
memorandum (Exhibit 8).

According to argument and a memo from the appellant's attorney, the Trust at issue was
funded solely by the appellant's spouse's will. Because of this, the Trust is not a Medicaid
Qualifying Trust subject to the countable trust rules at 130 CMR 520.023. She
distinguished the appellant's case from the Victor case, because in the latter situation the
trust in question had already been created and partially funded prior to the funding by the
will (Exhibit 9).

In its reply memo, MassHealth reiterated the arguments made in its initial brief (Exhibit
10).

Findings of Fact

The record shows, and I so find:

1. The appellant filed a MassHealth long-tern care application on December 23, 2013
(Exhibit 3).

2. The appellant's application was denied due to excess assets over the $2000.00 limit
(Exhibit 1).

3. The countable assets in question were from a trust valued at $221,500.00 (Exhibit

1).

4. In 2002, the appellant's spouse established the revocable Trust (Exhibit 4).

5. Following the spouse's death in 2005, the Trust became irrevocable (testimony).

6. The Trust was not funded until the appellant's death, at which time it was entirely
funded from her estate (Exhibit 4).

7. According to Article 4.1 (a), the trustee is to hold the Trust's property for the sole
benefit of the lifetime beneficiary (Exhibit 5).

8. According to Article 4.2(a), the trustee has discretion to distribute income and
principal of the Trust to or on behalf of the beneficiary for his care, welfare and
maintenance (Exhibit 5).

9. According to an affidavit, the trustee has determined that no funds need to be
applied for the care of the appellant because MassHealth would cover those
expenses (Exhibit 6).
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Analysis and Conclusions of Law

MassHealth regulation 130 CMR 520.023(C}(1), Irrevocable Trusts, pertains to trusts
created or funded other than by will. It states in pertinent part:

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust made to or
for the benefit of the individual are countable income.

130 CMR 520.024(A)(1) pertains to all trusts regardless of their creation or funding and
states as follows:

The assets and income held in an irrevocable trust established by the individual or
spouse that the trustee is required to distribute to or for the benefit of the individual are
countable.

Payments from the income or principal of an irrevocable trust established by the individual
or spouse to or for the benefit of the individual are countable (130 CMR 520.024(A)(2)).

In the instant appeal, I have found that the appellant filed a MassHealth long-term care
application on December 23, 2013. The appellant's application was denied due to excess
assets over the $2000.00 limit. The countable assets in question were from a trust valued
at $221,500.00. In 2002, the appellant's spouse established the revocable Trust.
Following the spouse's death in 2005, the Trust became irrevocable.

The Trust was not funded until the appellant's death, at which time it was entirely funded
from her estate. According to Article 4.1 (a), the trustee is to hold the Trust's property for
the sole benefit of the lifetime beneficiary. According to Article 4.2(a), the trustee has
discretion to distribute income and principal of the Trust to or on behalf of the beneficiary
for his care, welfare and maintenance.

The MassHealth attorney, in her determination that the assets of the Trust were
countable, relied on articles of the Trust which gives the trustee discretion to distribute
principal to the appellant, who upon his wife's death, became the lifetime beneficiary.
MassHealth considers the Trust to be an inter vivos trust established by the appellant's
spouse during her lifetime. The MassHealth attorney further relied on a state court
decision, Victor, in which a trust partly funded by will was countable.

I disagree with MassHealth's determination. There is no dispute that, in this case, the
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appellant's trust was entirely funded by her estate. It is clearly distinguishable from the
Victor case, where the trust had been partially funded at its creation, and later funded
further by will. Thus, even though the trustee has discretion in this case to distribute
assets to the appellant by the terms of the Trust, its assets are not countable because
130 CMR 5200.023 does not apply. Rather, 130 CMR 520.024, which holds that only
principal that the trustee is required to distribute to the appellant is countable, governs. As
there is no such requirement to distribute property found in this Trust, its assets are not
countable for purposes of MassHealth eligibility.

The appeal is therefore approved.

Order for MassHealth

Re-open application and determine appellant's eligibility for MassHealth exempting all
Trust assets.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this notice, you should
contact your local office. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the
address on the first page of this decision.

Stanley Kallianidis
Hearing Officer
Board of Hearings

cc:
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