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QUESTION PRESENTED 

With respect to determining financial eligibility 

for Medicaid long-term care benefits, 130 Code Mass. 

Regs. 520.023(C)(1)(d) provides that "[t]he home or 

former home of a nursing-facility resident or spouse 

held in an irrevocable trust that is available 

according to the terms of the trust is a countable . 

asset." The question presented is: where a Medicaid 

applicant has conveyed his home into an irrevocable • 

trust, but reserved to himself the right to use and 

occupy the home for life as well as the right to veto 

any potential sale or encumbrance of the home by the 

trustee, should the home be counted for the purposes 

of determining Medicaid eligibility? 

NATURE OF THE CASE 

This case involves an estate plan that seeks to 

provide the use and enjoyment of a home for life, and 

preserve its full value for heirs, while still 

allowing the applicant to qualify for Medicaid 

benefits without any obligation to later repay those 

benefits from the value of the home when the applicant 

and his spouse no longer need the home as a primary 

residence. The Plaintiff-Appellant's decedent, James 
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Daley, transferred his home into a self-settled trust 

but reserved to himself and his wife the right to use 

and occupy the home as well as the power to prevent 

the sale or encumbrance of the home during their 

lifetimes. The Defendants-Appellees (collectively, 

"MassHealth") denied Mr. Daley eligibility for nursing 

home benefits on the ground that 130 Code Mass. Regs. 

520.023(C)(1)(d) requires counting the value of the 

home in the eligibility analysis, because the home was 

"available" to Mr. Daley. 

Prior Proceedings 

MassHealth is a cooperative federal and state 

program through which Massachusetts administers, among 

other things, Medicaid benefits. On April 14, 2014, 

MassHealth denied Mr. Daley's application for 

MassHealth Long-Term Care Benefits. RA0001-004. On 

April 22, 2 014, Mr. Daley appealed to the Board of 

Hearings of the Office of Medicaid (the "Board"). 

RAO05. A hearing was held before the Board on June 

17, 2014. RA010. 

On October 22, 2014, the Board issued a decision 

affirming MassHealth's denial on the ground that the 

home in trust was a countable asset under 13 0 Code 

Mass. Regs. 520.023(C)(1)(d) because the Daleys could 
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use and occupy the home and were income beneficiaries 

of the trust. RA009-020. 

On February 11, 2 015, Mary E. Daley, as Personal 

Representative of the estate of James Daley (who had 

passed away on November 13, 2014), filed a complaint 

for judicial review under G.L. c. 3OA. RA023. On 

December 28, 2015, the Superior Court affirmed the 

Board's decision and entered judgment for MassHealth. 

RA18 9-195. The court affirmed the Board's decision on 

the following two grounds: 

A. The Daleys' retention of the right to use 

• and occupy the property rendered the home 

"available" to them, and therefore countable 
pursuant to 13 0 Code Mass. Regs. 

520.023(C)(1)(d); and 

B. Read as a whole, the trust instrument 

demonstrated that the Daleys retained 

substantial access to both the income and 

the principal of the Trust, and therefore 

the home was also a countable asset pursuant 

to 13 0 13 0 Code Mass. Regs. 

520.023(C)(1)(a). 

On April 19, 2016, Mrs. Daley filed a notice appealing 

from the December 28, 2 015 judgment. 

Statement of Facts 

1. Mr. Daley creates the trust. 

On December 19, 2 0 07, Mr. and Mrs. Daley created 

an irrevocable trust (the "Trust"). MassHealth 
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Supplemental Appendix at MHSA-l-lS.1 On the same date, 

Mr. and Mrs. Daley executed a deed conveying the 

condominium in which they lived to the Trust for 

nominal consideration. RA13. In the deed, Mr. and 

Mrs. Daley retained life estates for themselves, 

stating that they were conveying the condominium 

"SUBJECT to Life Estates retained by James Daley and 

Mary E. Daley, grantors, to run consecutively." 

RAO13, RA146-48. 

The Agreement of Trust reflects and refers to 

this property conveyance, reciting in the first 

clause, "WHEREAS, the Donors have simultaneously 

transferred to the Trustee the property listed on 

Schedule A, attached ... ." MHSA-1. Schedule A of 

the Trust instrument acknowledges receipt of $1.00 

"TOGETHER WITH ... The remainder interest of 215 Mill 

Street, Unit #103, Worcester, Worcester County, 

Massachusetts 01602." MHSA-13. The Agreement of 

Trust also provides, in Article First, that the Daleys 

are entitled to payment of net income from the Trust, 

1 A complete copy of the Agreement of Trust that 
includes all pages of the document is attached in 

MassHealth's Supplemental Appendix. The copy of the 

agreement included in the Appellant's Record Appendix 
is missing page 13 of 13. See RA133-144. 
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but the trustee "shall have no authority or discretion 

to distribute principal of the Trust to or for the 

benefit of either donor." MHSA-1. The trustee does 

have discretion to distribute principal to the Daleys' 

children and their descendants. MHSA-2. Other 

provisions of the Trust include provisions giving the 

Daleys a special power of appointment to appoint trust 

property to or for the benefit of the Daleys' issue 

(Article Second); permitting the trustee to invade 

principal to purchase insurance on the life of any 

person for the benefit of any beneficiary (Article 

Fifth, ^1 9) ; authorizing the trustee to invade 

principal to pay the Daleys' tax liability on any 

income generated by the Trust (Article Eighth); and 

giving the Daleys the right to reacquire Trust 

property by substituting property of equal value 

(Article Eighth). MHSA-1-13. 

Also on the same date, the Daleys and their 

daughter, as Trustee, executed a Trustee's Certificate 

Under M.G.L. Ch. 184, § 35, prohibiting the Trustee 

from selling or encumbering the house during the 

Daleys' lifetime without the Daleys' written consent, 

providing in pertinent part as follows: 
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[D]uring the lifetime of the Settlors, the 
Trustee shall not mortgage, encumber, sell 

or dispose of the trust property, including 

the principal residence or other real estate 
of Settlors or interest therein without the 

written consent of the Settlors or the 

Settlors' personal representatives, 

including their attorney-in-fact, it being 

the Settlors' intention to retain the use 

and occupancy of such residence and real 

estate for their benefit during their 
lifetime, without the right of partition, 
and without the right to rents. 

MHSA-14.2 The Deed and Trustee's Certificate were 

recorded together the following day, December 20, 

2 0 07. RA146; MSHA-14. 

2. Mr. Daley applies for MassHealth benefits. 

Mr. Daley was admitted to a skilled nursing 

facility on December 20, 2013. RA012. He filed an 

application for MassHealth Long-Term Care Benefits on 

February 21, 2014 seeking an eligibility start date of 

January 19, 2014. RA012. At the time of his 

application, he was 8 7 years old and residing in the 

skilled nursing facility, while his wife continued to 

live in the home in Worcester. RA012. 

MassHealth issued a verification request on 

2 The Trust Certificate appears in MassHealth's 

Supplemental Appendix. It was included in the 

Administrative Record filed in the Superior Court, and 

is therefore properly part of the record on appeal in 

this case. 
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February 28, 2014, which was not fulfilled, leading to 

a denial on April 7, 2014. RA012. Mr. Daley made a 

re-application on April 8, 2014, upon which MassHealth 

was able to issue an eligibility determination. It 

found that the Trust had a value of $150,943. RAO13. 

It also determined that Mr. Daley had a bank account 

with $18,176. RAO13. It applied an eligibility limit 

of $2,000 in countable assets and allowed Mrs. Daley, 

who still resided in the home, the community spouse's 

asset allowance of $117,240. RA013. Based on these 

figures, it concluded that Mr. Daley's total remaining 

countable assets exceeded the eligibility asset limit 

by $49,879. RAO13. 

3. Statutory and Regulatory Scheme. 

Established in 1965, Medicaid is a cooperative 

federal and state program providing payment for 

medical services to needy individuals who are unable 

to pay for their own care. Wilder v. Virginia Hosp. 

Ass'n, 496 U.S. 498, 502 (1990); Tarin v. Comm'r of 

the Div. of Med. Assistance, 424 Mass. 743, 746 

(19 97). The purpose of the Medicaid program is to 

provide medical assistance to those "whose income and 

resources are insufficient to meet the costs of 

necessary medical services." 42 U.S.C. § 1396-1. 
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State participation in the Medicaid program is 

voluntary, but to receive federal funding a state 

program must comply with federal law and regulations. 

Wilder, 496 U.S. at 502; Tarin, 424 Mass. at 746. 

Consistent with Medicaid's purpose of assisting 

needy individuals, federal and state law require 

recipients to meet certain financial eligibility 

requirements. Tarin, 424 Mass. at 747; 130 Code Mass. 

Regs. 520.001. To qualify for MassHealth, "[t]he 

total value of countable assets owned by or available 

to" an applicant may not exceed $2,000 per individual, 

after taking into account an allowance for a spouse 

still living in the community ($117,240 in this case). 

130 Code Mass. Regs. 520.003(A)(1) & 520.016(B); RA13. 

This limit applies whether the applicant is living in 

the community or in a long-term-care facility. See 

id.; 130 Code Mass. Regs. 520.016(A). Countable 

assets "include assets to which the applicant or 

member or his or her spouse would be entitled whether 

or not these assets are actually received when failure 

to receive such assets results from the action or 

inaction of the applicant, member, spouse, or person 

acting on his or her behalf." 13 0 Code Mass. Regs. 

52 0.0 07; see 4 2 U.S.C. § 13 96p(h)(1)(A)-(C). 
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Individuals are thus expected to "deplete their 

own resources" before applying for Medicaid to pay for 

their medical expenses. Lebow v. Comm'r of the Div. 

of Med. Assistance, 433 Mass. 171, 172 (2001). 

Nevertheless, "some individuals with significant 

resources devise strategies to appear impoverished" in 

order to obtain benefits. Id. One common strategy 

has been "to transfer assets into an inter vivos 

trust, whereby funds appear to be out of the 

individual's control, yet generally are administered 

by a family member or loved one." Id. This 

"maneuver" is based on the "theory ... that, because 

the assets are in trust, they do not count as the 

grantor's assets and thus do not raise the grantor 

above the level of indigency needed to qualify for 

public assistance." Cohen v. Comm'r of the Div. of 

Med. Assistance, 423 Mass. 399, 402 (1996). Left 

unchecked, the effect of these trusts is to allow 

individuals to use trust law to ensure their 

eligibility for Medicaid coverage while preserving 

their assets for themselves or their heirs, a 

circumstance that Cohen likened to a trust grantor 

being able to "have his cake and eat it too." Id. at 

403 . 
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To address this issue, Congress enacted statutory-

provisions in 1986 and 1993 that sought to limit the 

use of trusts to avoid application of the Medicaid 

asset limits. See id. at 403-07; Lewis v. Alexander, 

685 F.3d 325, 343 (3d Cir. 2012) ("Congress made a 

specific choice [in 1993] to expand the types of 

assets being treated as trusts and to unambiguously 

require States to count trusts against Medicaid 

eligibility. Its primary objective was unquestionably 

to prevent Medicaid recipients from receiving 

taxpayer-funded health care while they sheltered their 

own assets for their benefit and the benefit of their 

heirs."). 

Applicable to this case is 42 U.S.C. § 1396p(d), 

which governs trusts established after 1993, like the 

one at issue here. The statute establishes what has 

come to be known as the "any circumstances" test for 

determining whether assets held in trust are 

countable, providing in pertinent part as follows: 

if there are any circumstances under which 

payment from the trust could be made to or 

for the benefit of the individual, the 

portion of the corpus from which, or the 

income on the corpus from which, payment to 

the individual could be made shall be 

considered resources available to the 
individual[.] 
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42 U.S.C. § 1396p(d)(3)(B)(i). In addition, the 

statute provides that the "any circumstances" 

test applies without regard to the following: 

(i) the purposes for which a trust is 
established, 

(ii) whether the trustees have or exercise 

any discretion under the trust, 

(iii) any restrictions on when or whether 

distributions may be made from the trust, or 

(iv) any restrictions on the use of 

distributions from the trust. 

42 U.S.C. § 1396p(d)(2)(C). 

MassHealth has promulgated a cognate 

regulation for irrevocable trusts established 

after 1993. The regulation begins by observing 

that "[g]enerally, resources held in a trust are 

considered available if under any circumstances 

described in the terms of the trust, any of the 

resources can be made available to the 

individual." 130 Code Mass. Regs. 520.023. It 

then sets forth the "any circumstances" test from 

the federal statute, providing that "[a]ny 

portion of the principal or income from the 

principal (such as interest) of an irrevocable 

trust that could be paid under any circumstances 

to or for the benefit of the individual is a 

countable asset." 130 Code Mass. Regs. 
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520.023(C)(1)(a). The regulation also contains a 

specific provision concerning the treatment of a 

"home or former home" in an irrevocable trust. 

The home or former home of a nursing-

facility resident or spouse held in an 

irrevocable trust that is available 

according to the terms of the trust is a 

countable asset. Where the home or former 

home is an asset of the trust, it is not 

subject to the exemptions of 13 0 CMR 

520.007(G)(2) or (G)(8).3 

130 Code Mass. Regs. 520.023(C)(1)(d) (boldface 

added). 

Homes not placed in trust, in contrast, are 

afforded special treatment that allows applicants to 

become eligible for benefits while they, their spouse, 

or certain family members continue to live there. . 

3 130 C.M.R. 520.007(G)(2) and 520.007(G)(8) exempt 

real estate from "countable assets" in certain 

circumstances, including when the spouse of an 

institutionalized person continues to live in the home 

(130 C.M.R. 520.007(G)(8)). Under 130 C.M.R. 

520.023(C)(1)(d), those exemptions do not apply to a 

home held in an irrevocable trust "that is available 

according to the terms of the trust." Furthermore, 

13 0 C.M.R. 520.007(G)(8), which pertains to the former 

home of a person who, like Mr. Daley, is now 

institutionalized, states specifically that where the 

home has been placed in a trust, MassHealth will count 

the home "in accordance with 130 CMR 520.021 through 

520.024." Thus, it is the trust rules, including 130 

C.M.R. 520.023(C)(1)(d), that apply to such a home, 
rather than the provisions set forth in 13 0 C.M.R. 

520.007(G)(8). 
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When the applicant or spouse live in the home as a 

primary residence, the home is "exempt from 

consideration when determining the value of assets," 

except when the equity value exceeds a certain maximum 

(currently $828,000). 130 Code Mass. Regs. 520.008. 

This regulation provides, in pertinent part, as 

follows: 

(A) The Home. The home of the applicant or 

member and the spouse and any land 

appertaining to the home, as determined by 

the MassHealth agency, if located in 
Massachusetts and used as the principal 
place of residence, are considered 

noncountable assets, except when the equity 

interest in the home exceeds the amount 

described in 130 CMR 520.007(G)(3). The home 

is subject to the lien rules at 13 0 CMR 
515.012: Real Estate Liens. If the home is 
placed in a trust or in an arrangement 

similar to a trust, the MassHealth agency 

will apply the trust rules at 130 CMR 

520.021 through 520.024. 

130 Code Mass. Regs. 520.008 (boldface added). If an 

applicant moves out of his home to enter a medical 

institution, as Mr. Daley did, the home retains its 

noncountable status as long as the applicant's spouse 

or certain other dependent relatives are living there. 

130 Code Mass. Regs. 520.007(G)(8). MassHealth then 

recovers the costs of the medical benefits paid on the 

applicant's behalf from the value of the home at a 

later time. G.L. c. 118E, §§ 31 & 32; 130 Code Mass. 
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Regs. 515.012. MassHealth accomplishes this by 

placing a lien against the property, allowing it to 

recover its costs from any sale proceeds if the 

property is sold during the applicant's lifetime, or 

from the applicant's estate after death. G.L. c. 

118E, §§ 31, 32 & 34; 130 Code Mass. Regs. 515.012. 

The home loses this special protection, however, 

if the applicant conveys it into a trust. In that 

case, MassHealth must apply the trust rules instead, 

according to which the home is potentially countable. 

130 Code Mass. Regs. 520.007(G)(8) & 520.008. These 

regulations are consistent with the federal statutory 

framework. Conveying a home to a third-party trustee 

frustrates MassHealth's ability to place a lien on the 

property and recover its costs at a later time, which 

are requirements mandated by federal and state 

Medicaid law. 42 U.S.C. § 1396p(a); 42 U.S.C. 

§ 13 96p(b); G.L. c. 118E, § 31; Dep't of Public 

Welfare v. Anderson, 377 Mass. 23, 27-29 (1979) 

(holding that Chapter 118E renders the Agency a 

creditor of deceased Medicaid recipient as the debt 

arose during the recipient's lifetime). 

SUMMARY OF ARGUMENT 

The hearing officer in this case properly 
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concluded that the Daleys' home is a countable asset 

under 130 Code Mass. Regs. 520.023(C)(1)(d) because 

the home is available to the Daleys by virtue of the 

fact that they can use and occupy the home for life 

and can veto any sale or mortgage of the home by the 

trustee (pp. 16-21). The fact that the life estate is 

a separate property interest does not alter this 

result, because the Trust Agreement must be read 

together with the deed creating the life estate, and 

the Trustee Certificate barring sale of the home, as 

integral parts of a single instrument (pp. 21-25). 

The fact that MassHealth eliminated the definition of 

the word "available" from its regulations on January 

1, 2 014, is immaterial because that change did not 

alter the acknowledged rule that MassHealth 

regulations must be consistent with federal Medicaid 

law (pp. 25-29). MassHealth regulations are 

consistent with federal law, because federal guidance 

recognizes that a "payment" can include an in-kind 

benefit like use and occupancy of a home (pp. 2 9-37). 

State insolvency law does not apply here, because 

Medicaid law controls and does not incorporate state 

insolvency law (pp. 3 7-40). General SSI law also does 

not apply here because the Medicaid statute contains 
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specific provisions governing trusts that control the 

specific question at issue here (pp. 40-43). 

In the alternative, the case should be remanded 

to the agency to consider the effect of other terms of 

the trust, taken as a whole, under 13 0 Code Mass. 

Regs. 520.023(C)(1)(a), because the Hearing Officer 

did not reach that issue once he concluded that the 

home was countable under 13 0 Code Mass. Regs. 

520.023(C)(1)(d) (pp. 43-44). 

ARGUMENT 

I. MR. DALEY'S HOME WAS AVAILABLE TO HIM AND IS 

THEREFORE COUNTABLE FOR PURPOSES OF MEDICAID 

ELIGIBILITY. 

A. The Hearing Officer Correctly Applied State 

Rules Concerning the Availability of a Home 

in Trust. 

The Hearing Officer in this case properly applied 

130 Code Mass. Regs. 520.023(C)(1)(d), which provides 

that "[t]he home or former home of a nursing-facility 

resident or spouse held in an irrevocable trust that 

is available according to the terms of the trust is a 

countable asset." He began his discussion by citing 

42 U.S.C. § 1396p(d), with emphasis on subsection 

(d) (3) (B) (i) , which sets forth the "any circumstances" 

test concerning payments to or for the benefit of a 
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Medicaid applicant.4 RA014-16. He then cited the 

cognate MassHealth regulation, 13 0 Code Mass. Regs. 

520.023(C)(1)(d), and concluded that this regulation 

directs that the home be countable for eligibility 

purposes because it is "available to Appellant and his 

wife by virtue of the fact that they can use and 

occupy the home as life tenants and are income 

beneficiaries of the Trust which is funded with the 

home ... ." RA017. He noted that subsection (d) 

differs from subsections (a), (b), and (c) of the 

State regulation, under which the countability of the 

principal requires a finding that the trustee has 

discretion under any set of circumstances to pay or 

distribute principal to the applicant. RA017. 

Subsection (d) makes no distinction between the 

"availability" of either income or principal, stating 

only that the home or former home itself be 

4The "any circumstances" test provides that "if there 

are any circumstances under which payment from the 

trust could be made to or for the benefit of the 

individual, the portion of the corpus from which, or 

the income on the corpus from which, payment to the 

individual could be made shall be considered resources 
available to the individual[.]" 42 U.S.C. § 
1396p(d) (3) (B) (i) . 
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"available" pursuant to the terms of the trust. RA017. 

He therefore concluded that the home was "available" 

within the meaning of subsection (d) because Mr. Daley 

and his wife "may use the property during their 

lifetimes either to occupy as their residence or to 

rent and derive income payable to them as income 

beneficiaries of the Trust ... ." 

The Hearing Officer also considered and rejected 

the argument that Mrs. Daley advances on this appeal, 

that only the value of the life estate and not the 

full value of the property should be countable. The 

Hearing Officer explained that this argument "is 

better suited for situations where the corpus is 

comprised of something other than the former home," in 

which case the applicable regulations (subsections (a) 

through (c)) are concerned with the payable portion, 

whereas under subsection (d), the home only needs to 

be available to the applicant or his spouse to be 

countable. RA017. He found the home to be 

"available" because Mr. Daley had the right to occupy 

the home during his lifetime, or to rent it out and 

derive income from it as an income beneficiary of the 

trust, since, literally, he has the right to use and 

take advantage of the entire property. RA021. 
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This plain language interpretation of the word 

"available" is consistent with dictionary definitions 

of this term, which means "accessible for use; at 

hand," or, in some circumstances, simply "beneficial." 

American Heritage Dictionary: Second College Edition 

144 (1991); see Webster's II: New Riverside University 

Dictionary 141 (1984). Because the Hearing Officer's 

interpretation of "available" in this context is 

reasonable, it is entitled to deference. See Shelales 

v. Director of Office of Medicaid, 75 Mass. App. Ct. 

636, 640 (2009) ("We will not overturn an agency's 

interpretation of its own regulation and statutory 

mandate unless that interpretation is patently wrong, 

unreasonable, arbitrary, whimsical, or capricious.") 

(internal quotation omitted). There is no reason to 

interpret the word any differently. 

This is particularly true in this case because 

Mr. Daley's right to use and occupy the home is 

combined with the controlling authority granted under 

the Trustee's Certificate that allows him to prevent 

the trustee from mortgaging, encumbering, selling or 

disposing of the home. This means that the home as a 

trust asset is not only available to Mr. and Mrs. 

Daley, but that it is available only to them. The 
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beneficiaries of the trust have no access to, or 

ability to benefit from, the home during the Daleys' 

lifetime. 

Finally, MassHealth is not "estopped," as Mrs. 

Daley contends, from interpreting 13 0 Code Mass. Regs. 

520.023(C)(1)(d) in this manner because MassHealth did 

not appeal an adverse ruling by a different hearing 

officer in a case involving a different applicant, 

Heyn v. Director of Office of Medicaid, 8 9 Mass. App. 

Ct. 312 (2016). The hearing officer in that case held 

in favor of MassHealth on a different theory (the 

trustee's ability to purchase an annuity) and affirmed 

MassHealth's denial of benefits. Id. at 313-14. 

Therefore, whatever ruling the hearing officer in Heyn 

may have made concerning other theories advanced by 

MassHealth was not "essential" to his judgment, and 

accordingly lacks preclusive effect. Kobrin v. Bd. of 

Registration in Med., 444 Mass. 837, 844 (2005); Alba 

v. Raytheon Co., 441 Mass. 836, 842 (2004). Moreover, 

it is well established that principles of estoppel are 

normally not applied against the government. See, 

e.g., Del Gallo v. Secretary of Commonwealth, 442 

Mass. 1032, 1034 (2004); Commonwealth v. Cruz, 62 

Mass. App. Ct. 610, 613 (2004); see also United States 
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v. Mendoza, 464 U.S. 154, 162 (1984) (holding that 

nonmutual offensive collateral estoppel does not apply 

against the government). 

B. The Trust Should Not Be Analyzed In 

Isolation From The Deed and Trustees' 

Certificate, Because They Are Integral Parts 

Of A Single Estate Plan. 

Mrs. Daley also contends that the Hearing Officer 

should not have applied 13 0 Code Mass. Regs. 

520.023(C)(1)(d) because a life estate is a property 

interest, not a trust asset. While it is true that a 

life estate standing alone is a property interest,5 the 

5 A life estate is a type of freehold estate in real 

property that is limited in duration to the life of a 

designated person (typically the holder of the life 

estate). Hinckley v. Clarkson, 331 Mass. 453, 454 

(1954); Langlois v. Langlois, 326 Mass. 85, 87 (1950); 

Bernat v. Kivior, 22 Mass. App. Ct. 957, 958 (1986); 

130 Code Mass. Regs. 515.001 ("[A] life estate is 

established when all of the remainder legal interest 
in a property is transferred to another, while the 

legal interest for life rights to use, occupy, or 

obtain income or profits from the property is 

retained."). A life estate is alienable by the owner 

of the life estate, and can be conveyed to a third 

person, or mortgaged. G.L. c. 184, § 9; Hershman-

Tcherepnin v. Tcherepnin, 4 52 Mass. 77, 8 8 n. 2 0 

(2008); Hurd v. Gushing, 24 Mass. 169, 174 (1828). 

MassHealth has regulations addressing how to value 

life estates and remainder interests for purposes of 

the eligibility analysis when the applicant transfers 

such interests. 130 Code Mass. Regs. 520.019(1). This 

regulation does not apply in the eligibility 

determination when the home is held in trust. 
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plain language of the regulation applies to a home 

"held in an irrevocable trust ... ." Here, the home 

falls within the scope of this language because the 

Daleys deeded their home to the Trust "subject to" 

their retained life estates. RA146-48. The fact that 

the trustee has no power or authority to exclude the 

life tenants from living in the residence, as Mrs. 

Daley contends, does not alter the fact that the home 

is "held in" the Trust. 

Nor does the phrase "according to the terms of 

the trust" render subsection (d) inapplicable. The 

Daleys' right to use and occupy the property is 

referred to within the four corners of the trust 

instruments: (i) the first "whereas" clause of the 

Agreement of Trust identifies the property conveyance 

that creates the life estate, MHSA-1; (ii) Schedule A 

of the Agreement of Trust refers to the Trust's 

ownership of the remainder interest, MHSA-13; and 

(iii) the Trustee's Certificate explicitly refers to 

the Daleys' retention of "the use and occupancy of 

such residence and real estate for their benefit 

during their lifetime," MHSA-14. 

More fundamentally, the Trust and the life estate 

are integral parts of a single estate plan. The Trust 
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agreement, the Trustees' Certificate, and the deed 

were all executed on the same day and are intended to 

function as parts of the whole. Documents executed 

together should be read together as a single 

transaction representing the complete expression of 

the parties. See, e.g., Stern v. Stern, 330 Mass. 

312, 317 (1953) (where second instrument was executed 

simultaneously with declaration of trust, "both 

writings were to constitute the entire transaction and 

be considered as the complete expression of the 

intention of the parties"); Gilmore v. Century Bank & 

Trust Co., 20 Mass. App. Ct. 49, 56 (1985); Bourgeois 

v. Hurley, 8 Mass. App. Ct. 213, 217-18 (1979) 

("[t]here is ample precedent for reading two or more 

documents together as constituting a single 

declaration of trust"). Here, none of the three would 

exist without the others. To pluck out the Trust and 

analyze it in isolation from the deed creating the 

life estate, as Mrs. Daley urges, would be to ignore 

the true nature of the transaction. The purpose and 

effect of this estate plan is to place the home in 

trust while granting the Daleys the right to use and 

occupy the home for life, and give them control to 

prevent any sale or encumbrance during their 
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lifetimes. 

This result accords with the larger federal and 

state statutory and regulatory scheme. MassHealth 

regulations provide applicants with two different 

options: either the applicant retains ownership of 

the home, in which case it may be exempt in the 

eligibility determination but subject to cost recovery 

later; or the applicant puts it into a trust and 

thereby forfeits its noncountable status and renders 

it countable (or not) according to the trust rules. 

130 Code Mass. Regs. 520.008. The regulations are 

drafted to permit an applicant to avail herself of one 

or the other, but not both. The use of the term 

"available" in subsection (d) is intended to foreclose 

a strategy where the applicant tries to obtain the 

benefits of both without the costs of either: 

profiting from the asset-shielding benefits of a 

trust, while at the same time enjoying the benefit of 

continuing to live in the home without the 

disadvantage of having to repay medical costs later. 

The impact on the public of Mrs. Daley's 

interpretation should not be underestimated. 

Permitting applicants with financial means to avoid 

responsibility for paying for their own health care in 
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this manner would shift the burden of long-term care 

costs from affluent individuals onto the taxpayers. 

If approved by this Court, Mr. Daley's strategy would 

become the norm in Medicaid estate planning. The 

public would be left bearing the medical costs of 

applicants with substantial assets, while they 

preserved their wealth for their heirs with impunity. 

C. There Has Been No Material Change In 

MassHealth's Interpretation of 130 Code 

Mass. Regs. 520.023(C)(1)(d). 

Mrs. Daley relies heavily on a change to 

MassHealth's regulations which, as of January 1, 2014, 

eliminated the definition of "available." This change 

does not, however, impact the analysis in this case. 

Before 2014, MassHealth regulations defined the 

term "available" as "a resource that is countable 

under Title XIX of the Social Security Act." See 13 0 

Code Mass. Regs. 515.001 (2006). However, because 

Title XIX of the Social Security Act is the Medicaid 

statute, that definition of "available" was not 

illuminating; rather, it simply stated a rule that was 

already established, that a resource was available to 

the extent that it was countable under the federal 

Medicaid rules. See Cohen, 423 Mass. at 401-2 ("State 

programs must comply with Federal statutes and 
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regulations" to qualify for federal Medicaid funds). 

That principle is not disputed here. 

Mrs. Daley seems to be contending that the home 

was not countable when the pre-2014 definition was in 

effect, and that the change to the regulation 

represented a change in MassHealth's position on the 

countability of homes in trust. She cites no 

authority, however, showing that MassHealth was 

interpreting 130 Code Mass. Regs. 520.023(C)(1)(d) one 

way before the 2014 change, and another way after it. 

That is because the elimination of the definition of 

the term "available" in the 2 014 version of the 

regulations did not represent a shift in MassHealth's 

position. Indeed, in a Superior Court case decided in 

2 012 -- at a time when the regulations still contained 

a definition of "available" -- the Superior Court 

upheld MassHealth's determination that an applicant 

was ineligible for benefits based in part on her right 

to the use of a home in trust, which rendered the home 

available to her under 130 Code Mass. Regs. 

520.023(C)(1)(d). See Parsons v. Office of Medicaid, 

No. 11-01564, slip op. at *7 (Mass. Superior Ct. 

November 5, 2 012) . 

Further, shoehorning the pre-2014 definition of 
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"available" into 13 0 Code Mass. Regs. 

520.023(C)(1)(d), as Mrs. Daley advocates, only 

produces a circular result that defines "countable" in 

terms of itself: a home is countable when it is 

countable according to the terms of the trust. But 

since "countable" -- a Medicaid term -- is not a term 

used by trusts, this is not an enlightening statement, 

and it does nothing to answer the basic question: 

when is a home in an irrevocable trust countable? In 

other words, the regulation is essentially meaningless 

unless the term "available" has some meaning 

independent of the term countable. 

In fact, the word "available" is routinely used 

in the MassHealth regulations in its plain English 

sense, rather than as a term of art synonymous with 

"countable." A few examples include the following: 

• "The total value of countable assets owned by or 

available to individuals applying for or 

receiving MassHealth Standard, Family Assistance, 

or Limited may not exceed the following limits," 

130 Code Mass. Regs. 520.003(A) (underlining 

added); 

• "Cash is defined as currency, checks, and bank 

drafts in the possession of or available to the 

applicant, member, or spouse." 13 0 Code Mass. 

Regs. 520.007(A)(1) (underlining added); 

• "no other housing would be readily available for 

the displaced other owner," 130 Code Mass. Regs. 

520.007(G)(11)(b) (underlining added); 
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• "there is no less costly noninstitutional 

alternative available to meet the nursing-
facility resident's needs," 130 Code Mass. Regs. 
520.007(G)(13)(a)(3) (underlining added); 

• "a statement from the income source when matching 

is not available," 130 Code Mass. Regs. 

520.009(D)(2) (underlining added). 

Further, the alternative interpretation of 13 0 

Code Mass. Regs. 520.023(C)(1)(d) advocated by Mrs. 

Daley is implausible. Mrs. Daley asserts that the 

"actual rationale" for the promulgation of 130 Code 

Mass. Regs. 520.023(C)(1)(d) was to cause the 

settlor's home to lose its noncountable status when 

transferred to a trust. Brief of Appellant ("Daley 

Br.") at 26. The only authority on which she relies 

for this proposition, however, interprets prior law, 

not the current version of the Medicaid statute.6 

Further, her proposed interpretation of 130 Code Mass. 

Regs. 520.023(C)(1)(d) is already expressed elsewhere 

in the regulations: 130 Code Mass. Regs. 520.008 

already states that the home loses its special 

6 Mrs. Daley cites a 1992 MassHealth memorandum in 

support of her interpretation, Appellant's Addendum 

ADD380-84. This memorandum, however, interprets an 

earlier, and materially different, version of the 

statute. A 1993 amendment to the Medicaid statute 

makes the current treatment of trusts more stringent 

than under pre-1993 law. Cohen, 423 Mass. at 406 

n. 14 . 
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noncountable status when it is placed in trust. This 

section is the source of the special noncountable 

status of the home, but by its own terms it denies 

this status to homes placed in trust: "If the home is 

placed in a trust or in an arrangement similar to a 

trust, the MassHealth agency will apply the trust 

rules at 130 OMR 520.021 through 520.024." 130 Code 

Mass. Regs. 520.008. Thus, if 130 Code Mass. Regs. 

520.023(C)(1)(d) meant nothing more than a home placed 

in trust loses its noncountable status, it would be 

entirely superfluous to the above-quoted language in 

130 Code Mass. Regs. 520.008. Instead, 130 Code Mass. 

Regs. 520.023(C)(1)(d) must be interpreted as the 

Hearing Officer did here, as describing in plain 

English when a home held in an irrevocable trust is 

counted in the eligibility analysis. 

D. The Hearing Officer's Interpretation Is 

Consistent With Federal Law. 

This Court's jurisprudence supports MassHealth's 

interpretation. Consistent with the purpose of the 

Medicaid statute to serve those who are truly needy, 

the Supreme Judicial Court has taken an expansive view 

of the "any circumstances" test, observing that "if 

there is any state of affairs, at any time during the 
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operation of the trust, that would permit the trustee 

to distribute trust assets to the grantor, those 

assets will count in calculating the grantor's 

Medicaid eligibility." Lebow, 433 Mass. at 172, 177

78 (emphasis in original). The point is not whether 

the assets are somehow diminished as a result of being 

available to the grantor, but whether the grantor has 

access to them. Even where a trust contains language 

prohibiting distributions of trust principal to the 

beneficiary, the Court has made clear that it is still 

necessary to examine the trust as a whole to determine 

whether, under Medicaid law, the principal is treated 

as available and thus countable. See Cohen, 423 Mass. 

at 408 (rejecting plaintiffs' suggestion that the 

Court should look only to the terms of the trusts 

limiting the trustees' discretion to disburse funds).7 

See also Doherty v. Director of the Office of 

Medicaid, 74 Mass. App. Ct. 439, 440 (2009). 

Although 42 U.S.C. § 1396p(d)(3)(B)(i) indicates 

that assets are "available" to a Medicaid applicant 

7In Cohen, all four of the trusts at issue contained 

language seeking to limit the trustee's discretion to 

make payments to the grantor. Cohen, 423 Mass. at 

407 . 
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"if there are any circumstances under which payment 

from the trust could be made to or for the benefit of 

the individual," the statute does not define the term 

"payment." See 42 U.S.C. § 1396p(h) (defining terms 

used in § 1396p); 42 U.S.C. § 1396d (defining terms 

used in Medicaid statute generally). To understand 

the meaning of "payment" in the context of non-liquid 

real property, it is appropriate to look to the 

definition that the federal agency HCFA8 issued after 

the enactment of 42 U.S.C. § 1396p. Specifically, in 

1994, HCFA promulgated Transmittal 64, which directs 

state Medicaid agencies to interpret "payment" broadly 

as: 

any disbursal from the corpus of the trust or 

from income generated by the trust which benefits 

the party receiving it. A payment may include 

actual cash, as well as noncash or property 

disbursements, such as the right to use and 

occupy real property. 

8HCFA refers to the Health Care Financing 

Administration, now called Centers for Medicare and 

Medicaid Services, or CMS. "HCFA commonly issues 
policy transmittals giving direction to the states 

regarding the application or implementation of the 
federal statutes." Johnson v. Guhl, 166 F. Supp. 2d 

42, 48 (D.N.J. 2001) (relying on HCFA Transmittal 64), 

aff'd, 357 F.3d 403 (3d Cir. 2004), as amended (Mar. 

26, 2 0 04). HCFA transmittals "are entitled to some 

deference by the reviewing courts as long as they are 

consistent with the plain language and purpose of the 

statute, and if they are consistent with prior 

administrative views. Id. at 69. 
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HCFA Transmittal, § 3259.1(A)(8) (emphasis added).9 

Thus, the right to use and occupy a home constitutes a 

form of "payment" from the home, which renders the 

home an asset that is available to the applicant under 

the test set out in 42 U.S.C. § 1396p(d)(3)(B)(i) 

(resources in trust are available to an individual if, 

under any circumstances, payment of the resource could 

be made to or for the benefit of that person). 

The fact that the HCFA transmittal acknowledges a 

distinction between payments of income and payments of 

principal and then does not analyze whether use and 

occupancy rights to real property apply equally to 

both types of payment does not make its definition of 

"payment" infirm. Instead, the transmittal is most 

naturally read to indicate that in either case -

whether a payment is deemed to be from the trust's 

corpus or from income -- it may take the form of use 

and occupancy rights to real property. HCFA 

Transmittal, § 3259.1(A)(8). There is no reason to 

conclude that treating real property the same way in 

9 Although the transmittal itself does not indicate the 

date that it was promulgated, the document states that 
its provisions became "effective December 13, 1994." 

HCFA Transmittal § 3259.2. 
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both circumstances was somehow an oversight or error, 

rather than intentional. 

This Court may properly rely on the HCFA 

transmittal's definition of "payment" to confirm that 

the Hearing Officer's interpretation of the state 

regulation is consistent with federal Medicaid law. 

Although HCFA transmittals, as interpretive statements 

of the agency, do not have the force of regulations, 

see Rudow v. Comm'r of Div. of Med. Assistance, 429 

Mass. 218, 228 (1999), they have nevertheless been 

cited as sources of authority regarding the federal 

government's interpretation of the Medicaid statute. 

See Atlanticare Med. Ctr. v. Comm'r of the Div. of 

Med. Assistance, 439 Mass. 1, 9 & n.12 (2003) (citing 

HCFA State Medicaid Manual as consistent with, and 

thus supporting, Court's interpretation of statute); 

Andrews v. Division of Medical Assistance, 68 Mass. 

App. Ct. 228, 231-32 (2007) (citing HCFA State 

Medicaid Manual, Transmittal No. 64, and stating that 

"the hearing officer validly relied on this 

transmittal as an exhibit in the hearing") .10 Where 

1QSee also Dickson v. Hood, 391 F.3d 581, 590 & n. 6 

(5th Cir. 2 0 04) ("Although not entitled to Chevron 

deference, relatively informal CMS interpretations of 
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courts have declined to follow HCFA guidance, it has 

been because "the interpretation results in a change 

from prior practice," see Haley v. Comtn'r of Public 

Welfare, 394 Mass. 466, 474 (1985), or because the 

court concluded that HCFA's interpretation "conflicts 

with the controlling Federal statutory scheme." See 

Rudow, 429 Mass. at 228. 

Neither exception applies. The statute states 

only that resources "available to the individual" are 

those from which "payment" to the individual could be 

made under "any circumstances." 42 U.S.C. 

§ 1396p(d)(3)(B)(i). These words do not explain how 

the statute operates with respect to rights to real 

property, which cannot be "paid" in the same manner as 

cash, and, as noted above, the statute does not define 

the word "payment." See 42 U.S.C. § 1396p(h); 42 

U.S.C. § 13 96d. The transmittal's definition of 

"payment" thus gives meaning to the statutory language 

in the important real-world context of real estate 

the Medicaid Act, such as the State Medicaid Manual, 

are entitled to respectful consideration in light of 

the agency's significant expertise, the technical 
complexity of the Medicaid program, and the 

exceptionally broad authority conferred upon the 

S e c r e t a r y  u n d e r  t h e  A c t .  
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without contradicting it. Further, because the 

transmittal was issued in 1994, shortly after Congress 

enacted the trust rules applicable to this case, the 

transmittal does not represent a new definition or 

change in HCFA's policy. See HCFA Transmittal 

§ 3259.2; Cohen, 423 Mass. at 405-6. 

The transmittal's language is also consistent 

with Congress's intent regarding the treatment of real 

property for purposes of Medicaid eligibility. As 

discussed, Congress adopted the rules governing the 

availability of assets in trust in order to limit 

Medicaid to those who are truly indigent and cannot 

afford care, rather than those who have simply availed 

themselves of trust law in order to continue to enjoy 

their property and pass it on to their heirs while 

also qualifying for public assistance. See Lebow, 433 

Mass. at 172; Cohen, 4 23 Mass. at 403-04;11 see also 

11 Cohen noted that the following language appeared in 

the report of the House Committee on Energy and 

Commerce recommending passage of the 1985 legislation, 

which first limited a grantor's ability to protect his 

assets from Medicaid using an inter vivos trust: 

The Committee feels compelled to state the 

obvious. Medicaid is, and always has been, a 

program to provide basic health coverage to 

people who do not have sufficient income or 
resources to provide for themselves. When 

affluent individuals use Medicaid qualifying 
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Doherty, 74 Mass. App. Ct. at 443 (Congress intended 

"that Medicaid benefits be made available to only 

those who genuinely lack sufficient resources to 

provide for themselves"); 42 U.S.C. § 1396-1 (purpose 

of Medicaid is to provide medical assistance to those 

"whose income and resources are insufficient to meet 

the costs of necessary medical services"). . 

This interpretation is also consistent with the 

larger federal statutory framework which, as in the 

case of the state regulations, directs that where a 

Medicaid beneficiary is receiving inpatient nursing 

facility services, the state is permitted to impose a 

lien on the individual's real property for the cost of 

medical assistance paid on his or her behalf. 42 

U.S.C. § 13 96p(a)(1)(B). Where a state has imposed 

such a lien, the statute provides that the state 

"shall seek adjustment or recovery from the 

individual's estate or upon sale of the property 

trusts and similar "techniques" to qualify for 

the program, they are diverting scarce Federal 

and State resources from low-income elderly and 

disabled individuals, and poor women and 

children. This is unacceptable to the Committee. 

Cohen, 423 Mass. at 403-04 (quoting H.R. Rep. No. 265, 

99th Cong., 1st Sess., pt. 1, at 72 (1985)). 
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subject to a lien." 42 U.S.C. § 1396p(b)(1)(A). If 

an individual such as Mr. Daley has the right to use 

and occupy his former home, but the home is determined 

to be unavailable to him and therefore not a countable 

asset, then the state would be unable to recover its 

costs as Congress intended, even while Mr. Daley 

continues to enjoy, and receive the benefit of, the 

property. 

II. STATE INSOLVENCY ANALYSIS DOES NOT APPLY HERE. 

Mrs. Daley next contends that federal Medicaid 

law incorporates and is controlled by state insolvency 

law. She cites no statutory or other basis for this 

surprising notion, nor is there any of which 

MassHealth is aware. 

While Mrs. Daley points to this Court's decision 

in Cohen, that case did not hold, or even hint, that 

the "essence" of federal Medicaid trust law is whether 

a creditor can reach the applicant's interest in the 

trust, as Mrs. Daley contends. Daley Br. at 12. 

Cohen did not even consider whether creditors could 

reach the assets in the trusts before it. Cohen 

merely cited the Restatement (Second) of Trusts § 156 

as an "analogous" doctrine designed "to accomplish 

[the] analogously just result," of preventing debtors 
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from using trusts to have their cake and eat it too. 

Cohen, 423 Mass. at 414-415. This is a far cry from 

incorporating a state law doctrine into a federal 

statute, particularly where that statute does not even 

mention the state law doctrine in question. Further, 

Cohen made clear that what the Restatement (Second) of 

Trusts § 156 resembles is the prior version of the 

Medicaid statutory provisions governing trusts, not 

the current version, which Congress amended in 1993 to 

make the eligibility requirements "more stringent" 

than before. Cohen, 423 Mass. at 406-07 & n.14 

(noting that, if the 1993 amended version applied, it 

would resolve the dispute in favor of the Commonwealth 

"beyond any possibility of argument"). 

Further, Mrs. Daley cites no authority in the 

Medicaid context even considering the issue of whether 

nursing homes can collect debts for services 

rendered.12 Medicaid is not the only source of payment 

12Reinholdt v. North Dakota Dep't of Human Servs., 760 
N.W.2d 101 (N.D. 2001), concerns neither trusts nor 

debtor-creditor law. Reinholdt involved a divorce in 

which the applicant's guardians appeared to have 

colluded with the applicant's spouse to relinquish all 

of the applicant's rights to marital assets. Id. at 

105. The state Medicaid department concluded that the 

applicant had a cause of action against her guardians 

for breach of fiduciary duty. Id. The issue in 
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to nursing homes: Mrs. Daley ignores that Medicaid is 

the "payor of last resort." G.L. c. 118E, § 23; 130 

Code Mass. Regs. 517.008 (MassHealth agency is "payer 

of last resort and pays for health care and related 

services only when no other source of payment is 

available, except as otherwise required by federal 

law"). 

Put simply, Medicaid has its own detailed and 

comprehensive rules about how to count assets. If 

Congress had intended these rules to be controlled by 

state law debtor-creditor principles, it would have 

said so, and it did not. Puerto Rico v. Franklin 

California Tax-Free Trust, 136 S. Ct. 1938, 1948, 195 

L. Ed. 2d 298 (2016)("if it were Congress' intent to 

also exclude Puerto Rico as a "State" for purposes of 

that pre-emption provision, it would have said so."); 

Strigler v. Bd. of Bar Examiners, 44 8 Mass. 1027, 1030 

(2007); Carnero v. Boston Sci. Corp., 433 F.3d 1, 15 

(1st Cir. 2006) . 

dispute concerned whether that cause of action 

represented an asset that was "actually available" to 

her under applicable North Dakota Medicaid 
regulations. Id. The "actually available" rule 

interpreted in Reinholdt has nothing to do with--and 

materially differs from--the federal "any 

circumstances" test applicable here. 
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To the contrary, state property law principles 

are not controlling with respect to determinations of 

Medicaid eligibility, which are based solely on 

federal and state Medicaid law. See Needham v. Dir. 

of the Office of Medicaid, 88 Mass. App. Ct. 558, 563 

& n.13 (2 015) (reformation of a trust as approved by 

state Probate Court as a matter of state law did not 

determine question of grantor's eligibility for 

Medicaid benefits, which was based on federal law: 

"[h]ere we deal not with a question of State law, but 

a question of eligibility governed by Federal law, as 

supplemented by State statutes and regulations that 

follow the Federal mandate"). 

Further, HCFA Transmittal 64, § 3259.1(A)(8), 

directly contradicts the notion that assets should 

only be counted when they could be used to satisfy a 

debt to a nursing home, because it recognizes that in-

kind benefits such as use and occupancy of a home do 

constitute a "payment" for Medicaid purposes. 

III. SSI RULES GOVERNING TRUSTS DO NOT APPLY HERE AND 

ARE IN FACT INCONSISTENT WITH MEDICAID RULES. 

Mrs. Daley next argues that MassHealth 

should have applied the rules of the Supplemental 

Security Income ("SSI") program, rather than the 
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Medicaid statute and regulations, to assess this 

Trust for Medicaid eligibility purposes. 

It is true as a general matter that a state's 

methodology for determining Medicaid eligibility must 

be "no more restrictive" than the methodology for 

establishing SSI eligibility. See 42 U.S.C. § 

1396a(a)(10)(C)(i)(III). However, that general 

principle is subject to, and limited by, the more 

specific provisions in the Medicaid statute that 

govern treatment of trusts for purposes of determining 

Medicaid eligibility.13 For example, unlike SSI, the 

Medicaid statute explicitly requires that for 

institutionalized individuals the home is not an 

excluded resource. 42 U.S.C. § 1396p(h)(5). 

Here, the SSI rules cited by Mrs. Daley are 

13 In Lewis v. Alexander, which involved a claim that 

Pennsylvania's treatment of a particular type of trust 

(a "special needs trust") violated the federal 

Medicaid statute, the court explained that the "no 

more restrictive" rule under SSI law was not useful in 

determining whether the state standards complied with 

the federal Medicaid statute, since the Medicaid 

statute dictates the proper treatment of trusts for 

determining Medicaid eligibility: "[U]sing the [no 

more restrictive] rule without consideration of 

Congress' underlying intent is like using a yardstick 
without knowing where to start measuring. Regardless, 

the more direct approach is to apply Medicaid 
standards in resolving this case." Lewis v. 

Alexander, 685 F.3d at 347 n.21. 
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materially inconsistent with the Medicaid statute and 

the federal and state regulations promulgated 

thereunder. Mrs. Daley contends that, under SSI 

rules, "a trust is an 'available resource' only if the 

beneficiary has the legal authority to compel the use 

of trust assets for her own support and maintenance." 

Daley Br. at 36, quoting Brown v. Day, 434 F.Supp.2d 

1035, 1038 (D. Kan. 2006). This description of the 

SSI rules regarding trusts directly conflicts with the 

corresponding provisions of the Medicaid statute, 42 

U.S.C. § 1396p(d), which employs the "any 

circumstances" test, discussed above. The Medicaid 

statute, not SSI rules, governs the treatment of 

trusts in the Medicaid eligibility analysis: it 

expressly provides that, "[f]or purposes of 

determining an individual's eligibility for, or amount 

of, benefits under a State plan under this subchapter, 

subject to paragraph (4), the rules specified in 

paragraph (3) shall apply to a trust established by 

such individual." 42 U.S.C. § 1396p(d)(1). 

Thus, the Program Operations Manual System 

("POMS") of the Social Security Administration, cited 

by Mrs. Daley, explicitly directs Social Security 

employees not to determine whether a trust is 
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countable for Medicaid purposes. SI 01730.048(E), 

concerning Medicaid Trusts, states in pertinent part 

as follows: 

When you discover a trust, follow the procedures 

in SI 01120.200 to determine if the trust is 

countable for SSI purposes. If the individual 

resides in a section 1634 State [such as 

Massachusetts], do not attempt to determine 

whether the trust is countable or excludable for 
Medicaid purposes ... Existence of a Medicaid 

trust will result in a referral of the case to 

the Medicaid State agency for a Medicaid 
eligibility decision. Explain to the individual 

that the Medicaid State agency will determine 
Medicaid eligibility. 

SI 01730.048(E). Accordingly, SSI law does not supply 

the rule of decision here. 

IV. IN THE ALTERNATIVE, THIS CASE SHOULD BE REMANDED 

TO MASSHEALTH TO ANALYZE THE TERMS OF THE TRUST 

AS A WHOLE UNDER 130 CODE MASS. REGS. 

520.023(C)(1)(a). 

Because the Hearing Officer based his decision on 

130 Code Mass. Regs. 520.023(C)(1)(d), he did not 

reach MassHealth's argument under 13 0 Code Mass. Regs. 

520.023(C)(1)(a) that the Daleys have access to 

principal and income of the Trust in a variety of ways 

under other terms of the Trust, read as a whole. 

While the Superior Court, relying on 13 0 Code Mass. 

Regs. 520.023(C)(1)(a) and Doherty, 74 Mass. App. Ct. 

439, reached this issue as the second ground for its 

decision, Mrs. Daley is correct that the Hearing 

43 



Officer did not actually render a decision on this 

issue. Thus, in the current procedural posture there 

is no Board of Hearings decision on the other terms of 

the Trust for this Court to review. NSTAR Elec. Co. 

v. Dep't of Pub. Utilities, 462 Mass. 381, 389-91 

(2 012) (remanding to agency to provide statement of 

reasons adequate to support judicial review); Costello 

v. Dep't of Pub. Utilities, 391 Mass. 527, 536-37 

(1984) . 

Accordingly, if this Court determines that Mr. 

Daley's right to use and occupy the home and prevent 

any sale during his lifetime does not render it 

available and thus countable, the Court should remand 

the case to the agency to consider the issue of the 

Daleys' access to principal and income under other 

terms of the Trust. 
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CONCLUSION 

For the foregoing reasons, the Court should 

affirm the judgment of the Superior Court in favor of 

MassHealth. 
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