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I. REQUEST FOR DIRECT APPELLATE REVIEW 

When the Office of Medicaid determines 

eligibility on an application for MassHealth benefits, 

it must follow federal Medicaid laws. Unfortunately, 

the Office of Medicaid appears to have settled on the 

position that all assets held in trust are countable 

assets, and in recent years there have been hundreds 

of fair hearing decisions ruling for and against 

trusts based in part on an unclear decision from the 

Massachusetts Appeals Court, Doherty v. Director of 

the Office of Medicaid, 74 Mass. App. Ct. 439 (2009), 

and also based in part on new interpretations of its 

regulations.  At appeals, the agency fails to 

reconcile these fair hearing decisions, cites only 

decisions that uphold its position, and ignores its 

duty of administrative consistency.  

The agency’s newest position is that a former 

home of the MassHealth applicant in an irrevocable 

trust is per se a countable asset, even where the 

Trustee has never had discretion to distribute it to 

the applicant. Fair hearing decisions on this issue 

also have inconsistent outcomes, so the law is being 

applied arbitrarily.  
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Given that this Court has ruled in Cohen v. 

Division of Medical Assistance, 423 Mass. 399 (1996) 

that Congress was implementing debtor-creditor law 

when passing federal Medicaid trust laws, the agency’s 

positions against trusts are unreasonable in that 

trusts such as the one in this case are being found 

countable even though the Trustee has no discretion to 

make a payment from principal and a creditor could not 

reach the principal of the trust.  By trusts such as 

this one receiving denials of MassHealth applications, 

a nursing home is put into the position of potentially 

having no payment source for services already 

provided. 

The Plaintiff therefore requests that this 

Honorable Court address this case on Direct Appellate 

Review.  

  



3 
 

II. STATEMENT OF PRIOR PROCEEDINGS 

A. On February 21, 2014, the Plaintiff filed an 

application seeking MassHealth long-term care 

benefits.  

B. On April 14, 2014, the Office of Medicaid 

denied the Plaintiff's application for long-term care 

benefits. 

C. On April 22, 2014, Plaintiff appealed this 

denial. 

D. On June 17, 2014, a fair hearing was held. 

E. On October 22, 2014, a decision from the 

hearing officer was issued affirming the denial. 

F. On November 5, 2014, Plaintiff submitted a 

request for a re-hearing.  

G. On January 15, 2015, the request for 

rehearing was denied. 

H. On February 11, 2015, the Plaintiff filed a 

complaint to appeal the hearing officer's decision to 

the Worcester Superior Court.  

I. On February 20, 2015, Letters of Authority 

were issued to Mary E. Daley as Personal 

Representative of the Estate of James Daley, who had 

died on November 13, 2014. 
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J. On December 1, 2015, a hearing was held on 

Plaintiff’s Motion for Judgment on the Pleadings. 

K. On December 28, 2015, the Worcester Superior 

Court affirmed the agency's decision. 

L. On January 7, 2016, the Plaintiff filed a 

Motion for Reconsideration pursuant to Mass. R. Civ. 

P. 60. 

M. On March 23, 2016, the Plaintiff’s Motion 

for Reconsideration was denied. 

N. On April 19, 2016, the Plaintiff filed 

Notice of Appeal. 
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III.  STATEMENT OF FACTS 

This appeal is brought by Mary E. Daley, as the 

Personal Representative of the Estate of James Daley, 

as a result of the denial of MassHealth long-term care 

benefits for James Daley. On December 19, 2007, six 

years before entering a nursing home, the Plaintiff 

and his wife deeded their primary residence located at 

215 Mill Street, Unit 203, Worcester, Massachusetts 

(the “residence”) to Patricia A. Tupaj and Michael E. 

Daley, as Trustees of The James Daley and Mary E. 

Daley Irrevocable Trust ("the Trust"). The Plaintiff 

and his wife retained a life estate in the deed 

transferring the residence into the Trust. The 

Plaintiff lived in the residence until his nursing 

home admission. The Plaintiff and his wife are 

grantors of the Trust, which is irrevocable and 

provided Plaintiff with the right to receive 

distributions only from the Trust's income. No income 

has ever been generated by the Trust. The Trust 

contains no provision relative to the Grantors’ right 

to reside in Trust real property, nor does the Trust 

grant the Grantors’ access to Trust real property. 

Pursuant to the First Article of said Trust, in 

paragraph (A), the principal is to be held until the 
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Trust's termination and neither the Plaintiff nor his 

wife can receive any principal distributions at any 

time. The evidence of assets in this matter, as 

adduced at the administrative fair hearing, consisted 

solely of a bank account (in the applicant’s wife’s 

name) of $18,176.00 and the value of the Trust 

principal of $150,943.00.  

The Plaintiff entered CareOne at Millbury skilled 

nursing facility (formerly Millbury Health Care 

Center) on December 20, 2013, and on February 21, 

2014, the Plaintiff filed an application for 

MassHealth long-term care benefits, seeking an 

eligibility start date of December 20, 2013.  

On April 14, 2014, the agency denied the 

Plaintiff's application for long-term care benefits, 

following a determination that his total countable 

assets exceeded $2,000, by virtue of treating the 

residence that had been transferred into the Trust as 

a countable asset. The Plaintiff administratively 

appealed this denial, and a fair hearing on this 

matter was held at the MassHealth Enrollment Center on 

June 17, 2014 in Springfield. The sole issue on 

appeal was whether the assets of the Trust were a 

countable resource. 
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On October 22, 2014, the hearing officer issued 

his written findings and order affirming the decision 

of the agency to count the Plaintiff's Trust as a 

resource in his eligibility determination. The 

hearing officer based his decision solely on the 

agency’s new interpretation of a narrow MassHealth 

trust regulation, 130 CMR 520.023(c)(1)(d).  

The hearing officer also discussed but did not 

reach a finding on Article Eighth, which allows for 

the payment of the Plaintiff's income taxes caused by 

the income taxable to him from the Trust. The hearing 

officer determined that had he not found for the 

agency with regard to 130 CMR 520.023(C)(1)(d), he 

would have remanded the matter to the MassHealth 

caseworker for a precise calculation as to what 

amount of assets, if any, could be distributed 

thereby. The hearing officer’s decision implied that 

the amount of income taxes that could have been paid, 

if any, was all that could have potentially been 

considered by the agency as being countable to the 

Plaintiff.  

On February 11, 2015, the Plaintiff filed a 

complaint to appeal the hearing officer's finding to 

the Worcester Superior Court. A hearing on the Motion 
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for Judgment on the Pleadings was held on December 1, 

2015. On December 28, 2015, the Trial Court affirmed 

the agency's decision to deny the Plaintiff MassHealth 

long-term care benefits. On January 7, 2016, the 

Plaintiff filed a Motion for Reconsideration. On 

March 23, 2016, the Plaintiff’s Motion for 

Reconsideration was denied. On April 19, 2016, Notice 

of Appeal was timely filed by the Plaintiff. 
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IV.  ISSUES OF LAW RAISED BY THIS APPEAL 

This is an Appeal from a Superior Court judgment that 

has entered as to all issues and all parties. 

Therefore, there are no facts left to litigate and the 

matter is ripe for appellate review of the legal 

issues. These issues are the following: 

(I) Whether self-settled irrevocable income-only 

spendthrift trusts are valid under Massachusetts 

law and federal Medicaid trust law and do not 

constitute countable assets for MassHealth 

eligibility purposes. 

(II) Whether federal Medicaid trust law requires that 

the Plaintiff’s irrevocable trust be scrutinized 

under insolvency analysis. 

(III) Whether the Office of Medicaid has no legal 

authority to treat a MassHealth applicant’s home 

in a self-settled irrevocable income-only trust 

as per se “available” and therefore a countable 

asset. 

(A) Whether the MassHealth regulation at 130 CMR 

520.023(C)(1)(d), as newly misinterpreted by 

the Office of Medicaid, is not in accordance 

with federal Medicaid trust law. 
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(B) Whether the Office of Medicaid is newly 

misinterpreting two 1994 sentences that have 

long been available in the State Medicaid 

Manual. 

(C) Whether the actual rationale for the 

MassHealth regulation at 130 CMR 

520.023(C)(1)(d) is found in the Office of 

Medicaid’s last known position statement 

regarding federal Medicaid trust law. 

(D) Whether previous written positions of the 

Office of the Attorney General in 

Massachusetts appellate court cases are 

inconsistent with the Defendant’s position. 

(E) Whether the Board of Hearings, in rendering 

the final decision of the Office of Medicaid, 

has issued inconsistent decisions regarding 

what “available” means in 130 CMR 

520.023(C)(1)(d), and whether the Office of 

Medicaid has ignored those decisions and 

therefore fails to engage in administrative 

consistency. 

(IV) Whether the State Medicaid Manual requires the 

Office of Medicaid to consider and follow SSI law 
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in its eligibility determinations regarding 

trusts. 

(V) Whether the Trial Court erred as a matter of law 

in finding that the settlor of the trust was 

afforded access to trust principal, and whether 

the Plaintiff is eligible for MassHealth because 

the Plaintiff’s irrevocable trust allows 

distributions to the Plaintiff of income only. 

(A) Whether the Trial Court made an error of law 

in interpreting the holding in Doherty v. 

Director of the Office of Medicaid, and by not 

basing its finding upon a review of the trust 

instrument as a whole.  

(B) Whether the Trial Court’s holding against the 

trust on the basis of the settlor’s fair 

market value purchase option is incorrect as a 

matter of law and was effectively overruled by 

the later-decided case of Heyn v. Director of 

the Office of Medicaid. 

(C) Whether in determining whether the principal 

of an irrevocable trust is available, partial 

control by the settlor over the trust and 

grantor trust treatment for tax purposes are 

not relevant issues. 
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 (VI) Whether, because of unexplained inconsistency, 

the Office of Medicaid is not entitled to 

deference. 

(VII) Whether under the agency’s positions, its 

medical vendor, the nursing home, could end up 

providing extensive services without any payment 

source. 
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V.  ARGUMENT 

(1) Despite the Existence of Dozens of Conflicting 
Lower Court and Fair Hearing Decisions, This Court Has 
Never Ruled on the 1993 Federal Medicaid Trust Law or 
the Impropriety of Inconsistent Agency Rulings in 
Interpreting Self-Settled Income-Only Irrevocable 
Trusts. 

 
This Court has looked at and commented on the 

1993 federal Medicaid trust law in the case of Cohen 

v. Division of Medical Assistance, 423 Mass. 399 

(1996), but this Court has never ruled on a case 

involving its application. The Massachusetts Appeals 

Court opened the door for misinterpretation of the 

1993 federal Medicaid trust law in Doherty v. Director 

of the Office of Medicaid, 74 Mass. App. Ct. 439 

(2009). It has not been clear, until the case of Heyn 

v. Director of the Office of Medicaid, 89 Mass. App. 

Ct. 312 (2016) recently attempted to clarify it, what 

the ultimate reason for the Doherty decision was. 

Since Doherty was handed down, the agency’s internal 

Board of Hearings has been deluged with appeals 

involving trusts, and in “Trusts Used in Medicaid 

Planning: The Doherty Challenge to Irrevocable Income 

Only Trusts and its Aftermath,” 96 Mass. Law Review 4 

(Aug. 2015), wherein William J. Brisk and Rebecca M. 

Flewelling explained their research into conflicting 
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agency decisions. Dozens of those and other 

conflicting and inconsistent fair hearing decisions 

can be found online at http://IrrevocableTrust.info. 

(2) Similar Cases Are Now in the Court System. 

There is a similar case, Lionel C. Nadeau v. 

Kristin Thorn, 2016-P-0608, pending in the 

Massachusetts Appeals Court. The Massachusetts Chapter 

of the National Academy of Elder Law Attorneys has 

filed an amicus curiae brief in that case. There are 

also three similar cases, filed by Plaintiff’s 

counsel, pending in the Suffolk Superior Court. 

(3) The Agency Does Not Disclose Its Previous 
Positions and Decisions and Ignores Its Duty of 
Administrative Consistency. 

 
As chronicled in 2015 in the Massachusetts Law 

Review article by Brisk and Flewelling, which reviewed 

55 fair hearing decisions that cited Doherty from 2011 

through July of 2014, and as shown by well over 120 

varied and contradictory fair hearing decisions 

regarding irrevocable trusts that are currently posted 

online at http://IrrevocableTrust.info, the Office of 

Medicaid fails to engage in administrative 

consistency.1 Under M.G.L. c. 118E, s. 48, “[t]he 

                                                           
1 “A party to a proceeding before an agency has a right 
to expect and obtain reasoned consistency in the 
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decision of the referee shall be the decision of the 

division,” yet the agency ignores fair hearing 

decisions where its legal positions were repudiated, 

and in its briefs cites only decisions where its 

arguments were upheld, despite its duties to the 

tribunal: 

““[L]egal authority[]” … should be 
understood to include not only case law 
precedents, but also statutes, ordinances, 
regulations, and administrative 
rulings.  Indeed, the duty to reveal the 
latter kinds of authority is of greater 
practical significance, precisely because 
they are less likely to be discovered by the 
tribunal itself.”  Geoffrey C. Hazard, Jr. & 
W. William Hodes, The Law of Lawyering, s. 
29.11, at 29-16 (3rd ed. 2000).  

 
In a case of first impression about the duties of the 

agency under administrative consistency as applied to 

trusts under MassHealth regulations, on August 18, 

2016 Judge Rosalind H. Miller ruled against the 

agency: 

“Significantly, on other occasions the 
Agency determined that the same sort of 
trust provision … is not a persuasive basis 
for counting a trust as an asset for 
Medicaid purposes. … When an agency does not 
consistently interpret its regulations, its 

                                                                                                                                                               
agency’s decisions.” Boston Gas Co. v. Dep't of Pub. 
Utilities, 367 Mass. 92, 104 (1975). “Inconsistency 
suggests an arbitrary or unsure interpreter upon whom 
the regulated cannot rely.” Richard W. Murphy, 
“Judicial Deference, Agency Commitment, and Force of 
Law,” 66 Ohio State Law Journal 1013, 1015 (2005). 
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interpretation is entitled to no weight. 
Morin v. Commissioner of Pub. Welfare, 16 
Mass. App. Ct. 20, 24-25 (1983)(deference 
destroyed when an agency decided the case at 
issue differently than a case it heard 
months earlier, which had virtually 
identical facts); Boston Police Superior 
Officers Fed’n v. Boston, 414 Mass. 458 (in 
affirming agency decision, court found 
significant that it was consistent with 
agency’s prior decisions).” Ruby Anagnoston 
v. Kristin Thorn, Director of the Office of 
Medicaid, Norfolk Superior Court docket no. 
1482CV01293 (August 4, 2016), p. 8.  
 

Thus, the Massachusetts legal system needs 

clarification from this Court about what are the 

agency’s requirements regarding disclosure, comparison 

and explanation of its previous eligibility and fair 

hearing decisions in order for it to be entitled to 

deference.2 This Court has already dealt with this 

issue in the Medicaid trust context, albeit in a 

somewhat less than definitive manner, in Cohen: 

“It is usually the initial not the changed 
interpretation of a statute that earns the 
kind of deference the Commonwealth would 

                                                           
2 “The law demands a certain orderliness. If an 
administrative agency decides to depart significantly 
from its own precedent, it must confront the issue 
squarely and explain why the departure is reasonable. 
… [T]he prospect of a government agency treating 
virtually identical legal issues differently in 
different cases, without any semblance of a plausible 
explanation, raises precisely the kinds of concerns 
about arbitrary agency action that the consistency 
doctrine addresses.” Davila–Bardales v. Immigration 
and Naturalization Service, 27 F.3d 1, 5 (1st Cir. 
1994). 
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need here. See Barnett v. Weinberger, 818 
F.2d 953, 960-961 n.74 (D.C. Cir. 1987), and 
cases cited (deference depends on 
consistency of interpretation).” Cohen at 
411, footnote 18.    

The need for the agency to disclose and explain its 

inconsistencies is clear from a manual on 

administrative adjudicatory proceedings published by 

members of the Office of the Attorney General and 

available online in the Administrative Law Division 

area of mass.gov: 

“In cases in which a board is departing from 
longstanding precedent, the board must 
explain its rationale carefully. Although 
not bound in a strict sense by stare 
decisis, boards and administrative tribunals 
are under a special duty to explain 
themselves where they depart from an 
established line of decisions.” Manual for 
Conducting Administrative Adjudicatory 
Proceedings, Office of the Attorney General 
of the Commonwealth of Massachusetts (Robert 
L. Quinan, Jr., Editor), p. 64 (2012). 

 
(4) The Agency Ignores the Federal Law Requirement 
That It Cannot Interpret Federal Medicaid Trust Law to 
Be More Restrictive Than Federal SSI Law.  

 
This Court has never ruled on the Medicaid 

doctrine known as SSI comparability. Under 42 U.S.C. 

s. 1396a(r)(2) and 42 U.S.C. s. 

1396a(a)(10)(C)(i)(III), the Office of Medicaid is 

prohibited from implementing regulations or adopting 
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policies that are more restrictive than those allowed 

under SSI law: 

“In determining income and resource 
eligibility for Medicaid, states may not 
employ a methodology which renders an 
individual ineligible for Medicaid where 
that individual would be eligible for 
SSI. See 42 U.S.C. § 1396a(r)(2)(A)(i). In 
addition, states must use reasonable 
standards for determining eligibility which 
only take into account income and resources 
which are available to the recipient and 
which would not be disregarded in 
determining eligibility for SSI. 42 U.S.C. § 
1396a(a)(17). For SSI purposes, if an 
individual has no authority to liquidate a 
property right, it is not considered an 
"available resource." 20 C.F.R. § 
416.1201(a)(1). Social Security 
Administration guidance further explains 
that a trust is an "available resource" only 
if the beneficiary has the legal authority 
to compel the use of trust assets for her 
own support and maintenance. See Social 
Security Administration, Program Operating 
Manual System ("POMS") § 
S01120.200(D)(2).” Brown v. Day, 434 F. 
Supp. 2d 1035, 1037-38 (D. Kan. 2006). 

 
Further, Section 3259.6D of the State Medicaid Manual, 

originally issued as HCFA Transmittal 64 in 1994 to 

interpret the 1993 federal Medicaid law, states: 

A payment to or for the benefit of the 
individual is counted … only if such a 
payment is ordinarily counted as income 
under the SSI program. 

  
The Office of Medicaid ignores this federal 

interpretation that is binding on it under the 

introductory paragraph of the State Medicaid Manual. 
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(5) In Violation of Federal Medicaid Trust Law, the 
Agency Is Now Making Unexplained New Interpretations 
of Its Long-Standing MassHealth Regulations. 
 

One important change in MassHealth regulations 

occurred as of January 1, 2014. Before that date, the 

Office of Medicaid had an official, published position 

on what the word “available” meant, as under the 

“Definition of Terms” in 130 CMR 515.001, the word 

“available” was defined as “a resource that is 

countable under Title XIX of the Social Security 

Act.”  That definition of “available” had existed in 

MassHealth regulations all the way back to October 1, 

1999, when the 1993 federal Medicaid trust law changes 

were implemented by regulation in Massachusetts. Thus, 

from October 1, 1999 through December 31, 2013, it was 

clear that an asset in a trust was considered 

available if it was countable, and not the other way 

around, but since January 1, 2014, the word 

“available” has no longer been defined anywhere in the 

MassHealth regulations. That regulatory change has 

contributed to a proliferation of trust appeals, and 

is one of the two major issues ruled on by the 

Superior Court in this case, as the agency in this 

case (and in many others since then) argued that the 

home in the trust is countable if it is available, 
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with the agency now using how the word “available” is 

used in common parlance, not what it means in federal 

law. If this new position of the agency, that the 

former home of an applicant in a trust is always an 

available and thereby countable asset, is left 

unchecked, it can lead to almost any trust being the 

subject of an appeal and clog up the fair hearing 

system and the courts.  

This new position of the agency is not in 

accordance with federal Medicaid trust law, as the 

proper review of self-settled irrevocable trusts for 

countability is set forth at 42 U.S.C. § 

1396p(d)(3)(B)(i), which says nothing about particular 

types of assets in trusts, and simply states: 

“In the case of an irrevocable trust, if 
there are any circumstances under which 
payment from the trust could be made to or 
on behalf of the individual, the portion of 
the corpus from which, or the income on the 
corpus from which, payment to the individual 
could be made shall be considered resources 
available to the individual.” 

 
The plain language of the federal law makes it clear 

that the simple question posed by the federal Medicaid 

trust law involving the assets of a trust is whether a 

payment of the assets can be made to or for the 

settlor. No special attention to a home can be seen in 
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the plain language of this federal law. In this case, 

however, the agency claimed (in Superior Court, not at 

the fair hearing) that it was “available” for usage 

and thereby countable under its new interpretation of 

130 CMR 520.023(C)(1)(d), which states:  

The home or former home of a nursing-
facility resident or spouse held in an 
irrevocable trust that is available 
according to the terms of the trust is a 
countable asset. 

 
This regulation, which was originally promulgated to 

address the agency’s concerns about a trust being 

distributable back to the settlor and utilized solely 

to avoid an estate recovery (i.e., reimbursement) 

claim by the Commonwealth, is now being claimed as 

meant to render any applicant’s home countable, but 

when the definition of “available” before 2014 was “a 

resource that is countable under Title XIX of the 

Social Security Act,” it was clear that a home in a 

trust was countable only when it was distributable 

back to the settlor.  Thus, the Massachusetts legal 

system needs clarification from this Court on whether 

the agency had any legal justification for its 

unexplained reversal of its position on this 

regulation.  
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(6) Under the Agency’s Positions, Its Medical Vendor, 
the Nursing Home, Could Be Required to Provide 
Extensive Services without Any Payment Source. 
 

The agency’s interpretations of the federal 

Medicaid trust law are not rational because they do 

not take into account that a nursing home is required 

under 42 C.F.R. s. 483.12(a)(2) and 940 C.M.R. 4.09 to 

render services until administrative remedies are 

exhausted. If the terms of the trust render the 

Plaintiff insolvent and the trust’s principal 

unreachable by the Plaintiff’s creditors, then the 

trust’s principal cannot be deemed countable by the 

agency. When the Trustee’s fiduciary duties then 

prevent the Trustee from expending principal in such a 

manner, the nursing home gets stuck in the middle, 

without any payment source, unpaid. Public policy, if 

not federal law, should prevent the Office of Medicaid 

from interpreting federal Medicaid law in a manner 

that potentially leaves a nursing home or other 

medical vendor without any payment source after being 

required to provide such services. 
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VI. WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 

Direct Appellate Review is appropriate here 

because this appeal represents questions of first 

impression for this Court.  This Court has never ruled 

on the 1993 federal Medicaid trust law, the doctrine 

of SSI comparability or how the doctrine of 

administrative consistency applies to previous 

decisions about irrevocable trusts by the Office of 

Medicaid.  

The questions presented herein are also of great 

public interest because they deal with a controversy 

that will undoubtedly continue unabated without this 

Court’s guidance, and affect not only citizens but the 

nursing home industry’s financial viability. 

 

 

  


