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 APPEAL DECISION 
 

Appeal Decision: Approved in part; 
Denied in part; 
Remanded 

Issue: Trust assets 

Decision Date: 9/10/14 Hearing Date: 06/16/2014 

MassHealth Rep.:  Susan Mulhern Appellant Rep.:  

Hearing Location:  Taunton 
MassHealth 
Enrollment Center 

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated April 4, 2014, MassHealth denied the appellant's application for 
MassHealth Standard benefits for long term care residents because MassHealth determined that the 
appellant’s assets exceed the limit for MassHealth Standard. (see 130 CMR 520.003; 520.023 and 
exhibit 1).  The appellant filed this appeal in a timely manner on May 1, 2014. (see 130 CMR 
610.015(B) and exhibit 2).  Denial of assistance is valid grounds for appeal (see 130 CMR 
610.032). 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant’s application for MassHealth Standard for long term care 
residents.   
 
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003; 520.023, in 
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determining that the appellant’s assets exceed the limit for MassHealth Standard for long term care 
residents.  
 
Summary of Evidence 
 
The appellant was represented at the hearing by her authorized representative from Medi-Services 
and by her two attorneys.  The MassHealth representative testified that the appellant submitted an 
application for MassHealth on October 31, 2013 and is seeking a July 1, 2013 start date. (exhibit 6) 
The appellant is 85 years old and has no community spouse. (see exhibit 6)  The MassHealth 
representative stated that the appellant has a bank account with a balance of $1,027.00 and a 
Personal Needs Account (PNA) with a balance of $44.00.  The MassHealth representative stated 
that the appellant established an irrevocable trust on May 20, 2004 (hereinafter “the trust”). (exhibit 
7) The MassHealth representative stated that on March 14, 2008, the appellant transferred real 
estate property now valued at $398,999.00 to the trustees of the trust. (exhibit 9)  Pursuant to the 
deed, the appellant reserved the right to the exclusive use and occupancy of the property during her 
lifetime; the appellant reserved the power to appoint the remainder and/or her life use in the 
premises to any one or more of her listed family members. (exhibit 9)  The deed states further that 
the appellant’s power is exercisable during her lifetime or may be relinquished during her lifetime 
by a deed to the grantees or to others who are members of a class of appointees set forth herein; no 
exercise of this power shall be deemed to release the appellant’s life estate unless such a release is 
explicitly made in a deed. (exhibit 9)  The trust holds a RBC Wealth Management account with a 
balance of $100,225.19. (exhibit 10) The MassHealth representative stated that she sent the trust to 
MassHealth’s Legal Department for a legal opinion and MassHealth Legal determined that the trust 
is countable to the appellant. (see exhibit 8)  The MassHealth representative stated that because the 
trust assets are countable to the appellant, the appellant’s assets total $500,295.701  The 
MassHealth representative testified that the asset limit for MassHealth Standard for long term care 
residents is $2,000.00 and thus the appellant has excess assets totaling $498,295.70.  The 
MassHealth representative stated that she relies on the MassHealth Legal memo in support of 
MassHealth’s determination.  (exhibit 8) 
 
According to the trust document, when the appellant established the trust as settlor on May 20, 
2004, she named herself and another as trustees. (exhibit 7)  On May 14, 2013, the appellant 
released her power over principal as trustee under Article Five, section 2 of the trust. (exhibit 7)   
 
By its terms, the trust is irrevocable and the entire net income and principal of the trust is to be 
distributed as provided in Article Five of the trust. (exhibit 7)  Pursuant to Article Four,  
 

The Settlor now declares this Trust shall be irrevocable from the time it is signed by him/her 
and delivered to the Trustee, and the Settlor shall hereafter stand without any power 

                                            
1 The denial notice dated April 4, 2014 lists total assets of $500,785.73. (exhibit 1)  The slight difference between 
the assets listed on the notice and the $500,295.70 calculated based on testimony at hearing may be due to a minimal 
change in the bank account or PNA balance based on the date the balance was counted, but such difference has no 
bearing on the outcome of this appeal.  
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whatsoever at any time to alter, amend, revise, modify, revoke, or terminate any of the 
provisions hereof, except that he/she and/or others may transfer other properties to the Trustee 
and thereby bring such properties under operation of this Trust.  

 
(exhibit 7)   
 
Article Four, section 4 states: 
 

This Trust may only be revoked in accordance with applicable laws or as amended or any 
other statute or rule of law, either now or hereafter in force, purporting to give any court or 
other person, persons, or parties the right to terminate or amend an irrevocable trust.  If the 
Settlor is unable to act on his or her own behalf because of incompetence he/she authorizes 
any attorney in fact appointed by him/her, in the attorney-in-fact’s sole discretion, to execute 
any revocation agreement on the Settlor’s behalf.   

 
(exhibit 7) 
 
Article Four, section 5 states in part: 
 

Notwithstanding any other provision hereunder to the contrary, the Settlor shall retain the 
power to change the beneficiaries of this Trust by notifying the Trustee(s) in writing with 
signature acknowledged or by a testamentary provision in the Settlor’s will which makes 
specific references to this provision.  The Settlor, however, may not exercise this power in 
favor of himself or herself, his/her estate, or the creditors of the Settlor or his/her estate.  

 
(exhibit 7) 
 
Article Five of the trust sets forth the Terms of Trust Distribution.  Article Five, section 1 sets forth 
the distribution of income provision and states: 
 

The Trustee shall hold, manage, invest, and reinvest the trust estate, collect the income 
therefrom, and pay over or apply the net income to or for the benefit of the Settlor at times or 
from time to time, to such an extent and in such amounts and proportions and at such times as 
the Trustee, in her sole and absolute discretion, shall determine with wide authority and 
discretion in the Trustee to pay out such amounts of income from the Trust as are necessary 
for the health, education, maintenance or support of the Settlor without requiring the 
mandatory equality of distribution, so that the varying needs of the various beneficiaries can 
be recognized and met. Any income not paid or applied shall be accumulated and added to the 
principal of the trust estate at least annually and thereafter shall be held, administered and 
disposed of as a part of the trust estate.  The Trustee shall have no duty to pay or apply any net 
income or accumulated income under this Article prior to the payment or application of any or 
all of such income required under this Trust. 

 
(exhibit 7)  
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Article Five, section 2 sets forth the distribution of principal provision and states: 
 

The Trustee shall hold, manage, invest, and reinvest the trust estate, collect the principal 
therefrom, and pay over or apply the net principal to or for the benefit of the Settlor’s children 
and/or grandchildren at times or from time to time, to such an extent and in such amounts and 
proportions and at such times as the Trustee, in his or her sole and absolute discretion, shall 
determine with wide authority and discretion in the Trustee to pay out such amounts of 
principal from the trust as are necessary for the health, education, maintenance, or support of 
the Settlor’s children and/or grandchildren without requiring the mandatory equality of 
distribution, so that the varying needs of the various beneficiaries can be recognized and met.  
Any principal not paid or applied shall be accumulated and added to the principal of the trust 
estate at least annually and thereafter shall be held, administered, and disposed of as a part of 
the trust estate.  The Trustee shall have no duty to pay or apply any net principal or 
accumulated principal under this Article prior to the payment or application of any or all such 
income required under this Trust. At no time shall the trustee distribute any principal of this 
trust to the Settlor, the Settlor’s estate, or creditors of the Settlor or the Settlor’s estate. 

 
(exhibit 7)     
 
Article Five, section 5 states: 
 

Furthermore, during the lifetime of the Settlor, the Settlor shall have the right to exclusive 
possession and enjoyment of any contributed, or substituted, real property for as long as the 
Settlor may wish and is able to live there.  The real estate shall not be sold without the 
Settlor’s consent.  The real property to be contributed is (address inserted here)2.  The Settlor 
shall be responsible for taxes, utilities, and maintenance thereon. 
 
With the Settlor’s consent or if there has been a determination of the Settlor’s disability, with 
the consent of the successor Trustee(s), the real estate may be sold.  All or part of the net 
proceeds of the sale may be used to purchase for the use of the Settlor another house or 
condominium or assisted living type of facility.  Any remaining funds shall be invested for the 
benefit of the Settlor, with due consideration of the rights of the remaindermen and 
beneificiaries of this trust.  

 
(exhibit 7)   
 
Under the terms of the trust, the Trustee(s) has the power to purchased life insurance and/or 
annuities for the benefit of the Trust Beneficiary, and to hold and to pay for the same as an 
investment and as asset of the Estate, any time and upon successive occasions, the premiums to be 
charged against income or principal as the Trustee shall determine. (exhibit 7)  

                                            
2 For confidentiality purposes, the actual address is not written here but it is the property transferred to the trust by 
the deed dated March 14, 2008. (see exhibits 7,9) 
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In its legal memorandum, MassHealth argues first that under Article Four, the trust is a revocable 
trust and as such, is countable. (see exhibit 8)  MassHealth notes further that there are several 
circumstances under which the value of the trust principal is and can be made available for the 
benefit of the appellant. (exhibit 8)  MassHealth cites to 130 CMR 520.007(G)(2), (G)(8) and 
argues that because the appellant’s former home is held in a trust, it is a countable asset.  (exhibit 8) 
MassHealth also argues that the appellant’s release of trustee powers on May 14, 2013 was a 
disqualifying transfer of assets. (see exhibit 8)  MassHealth argues that the appellant’s power of 
appointment in Article Four, section 5 is a circumstance under which principal is available to the 
appellant. (exhibit 8)  MassHealth argues that the trustee’s power to loan money, invest, and 
reinvest assets without limitation, and purchase life insurance and annuities are other circumstances 
under which principal is available to the appellant. (exhibit 8) MassHealth argues that because the 
appellant has the right to live in the real estate property pursuant to the trust terms, such property is 
a countable asset.  (exhibit 8) 
 
The appellant’s attorneys stated that the other trustee of the trust at issue in this case is the 
appellant’s son and his name, as trustee, is on the RBC Wealth Management statement.  (see exhibit 
10)  The appellant’s attorneys questioned MassHealth’s assertion in its legal memorandum that “as 
of August 31, 2013, $23,507.17 in withdrawals had been made from the account during 2013” and 
the “statements indicate distributions…were to the appellant”, her son and her daughter.  (see 
exhibit 8)  The appellant’s attorneys state that no documentation supports that these distributions 
went to the appellant. The appellant’s attorneys pointed out that pursuant to Article Five of the trust, 
the appellant is an income beneficiary of the trust and her children and grandchildren are principal 
beneficiaries.   
 
The appellant’s attorneys stated that the appellant never had access to principal as a trustee of the 
trust, but on May 14, 2013 she released her trustee powers under Article Five.  The appellant’s 
attorneys noted that at no time did the appellant, as trustee, have discretion to distribute principal to 
herself.  When asked why she released such powers, the appellant’s attorney stated that under the 
Deficit Reduction Act of 2005, there were some changes made to this area of law and they decided 
it was important for the appellant to release any and all trustee power over trust principal.   
 
As to the argument that the trust is revocable pursuant to Article Four, section 4, the appellant’s 
attorneys stated that the language was put into the trust in the event that any court determination 
requires a change in the trust; such language was put in to allow the trustee to comply with a court 
order.  The appellant’s attorney stated that they were looking toward the future in terms of any 
judicial determinations down the road.  The appellant’s attorneys stated that the appellant has no 
power to revoke the trust and the trust is irrevocable.      
 
The record was left open until June 20, 2014, and later extended to July 11, 2014, to give the 
appellant’s representatives the opportunity to submit a post hearing memorandum. (exhibits 11, 12) 
The appellant’s representatives submitted a memorandum on July 11, 2014. (exhibit 13)     
 
In the post hearing memorandum, the appellant first argues that the trust is irrevocable as set forth 
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in Article Four, section 1 which states, “[t]he Settlor has given careful consideration to the question 
of whether this Trust shall be Revocable or Irrevocable. The Settlor now declares this Trust shall be 
Irrevocable…” (exhibits 7, 13)  The appellant notes that Article Four, section 1 states that the 
Settlor and Trustees have no power whatsoever at any time to alter, amend, revise, modify, revoke, 
or terminate the provisions of the trust. (exhibit 13)  The appellant explains that Article Four, 
section 4 allows for changes to the trust based solely on a reformation of the trust by a court or as 
allowed by a change in state law.  The appellant argues that the trust must be read as a whole and 
with the intention of the Settlor in mind and as such the trust here is irrevocable. (exhibit 13)   
 
The appellant states further that the appellant has no right to principal distributions from the trust. 
(exhibit 13)  The appellant refers to Article Five, section 2 which states “at no time shall the Trustee 
distribute any principal of this trust to the Settlor, the Settlor’s estate or creditors of the Settlor or 
the Settlor’s estate”. (exhibit 13)  The appellant argues that assets within the trust should not be 
counted in determining MassHealth eligibility because there are no circumstances under which the 
Settlor (appellant) could receive any principal. (exhibit 13)  The appellant argues further that in her 
capacity as a trustee, the appellant has a fiduciary duty to carry out the terms of the trust and under 
the terms of the trust, she is prohibited as trustee from distributing trust assets to herself or for her 
benefit. (exhibit 13)   
 
The appellant argues that a retained life estate interest in real estate does not give the appellant 
access to trust principal. (exhibit 13)  The appellant notes that the real estate property was deeded to 
the trust with a retained life estate over five years ago; the deed transferred all remainder legal 
interest in the property to the trust while the interest for life rights to use, occupy, or obtain income 
from the property is with the appellant. (exhibit 13)  The appellant argues that the appellant, as life 
tenant, does not own the principal, has no access to the principal, and the principal is not available 
to her.  (exhibit 13)  The appellant notes that a beneficiary who has the right to live in a house does 
not have the right to sell or mortgage that house, and the same applies whether the life estate is in 
the deed or in the trust. (exhibit 13)  The appellant notes that a life estate holder within a trust 
cannot give legal title because the legal title is held by the trust. (exhibit 13)  The appellant argues 
that having a life estate does not give the appellant access to or control over the principal of the 
trust. (exhibit 13)  The appellant concludes that the appellant has no access to the principal and no 
authority to direct any payment of principal in the trust and since there is no access to principal for 
the appellant, the assets in the trust are not available, countable assets. (exhibit 13)    
 
 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. The appellant submitted an application for MassHealth on October 31, 2013 and is 
seeking a July 1, 2013 start date.  
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2. The appellant had a bank account with a balance of $1,027.00 and a Personal Needs 

Account (PNA) with a balance of $44.00.   
 

3. The appellant established an irrevocable trust on May 20, 2004. 
 

4. On March 14, 2008, the appellant transferred real estate property now valued at 
$398,999.00 to the trustees of the trust, retaining a life estate for herself.  

 
5. Pursuant to the deed, the appellant reserved the right to the exclusive use and occupancy 

of the property during her lifetime; the appellant reserved the power to appoint the 
remainder and/or her life use in the premises to any one or more of her listed family 
members.  

 
6. The deed states further that the appellant’s power is exercisable during her lifetime or may 

be relinquished during her lifetime by a deed to the grantees or to others who are members 
of a class of appointees set forth herein; no exercise of this power shall be deemed to 
release the appellant’s life estate unless such a release is explicitly made in a deed. 

 
7. The trust holds a RBC Wealth Management account with a balance of $100,225.19.  

 
8. According to the trust document, when the appellant established the trust as settlor on May 

20, 2004, she named herself and another as trustees; on May 14, 2013, the appellant 
released her power over principal as trustee under Article Five, section 2 of the trust. 

 
9. Pursuant to Article Four of the trust, 

 
The Settlor now declares this Trust shall be irrevocable from the time it is signed by 
him/her and delivered to the Trustee, and the Settlor shall hereafter stand without any 
power whatsoever at any time to alter, amend, revise, modify, revoke, or terminate any of 
the provisions hereof, except that he/she and/or others may transfer other properties to 
the Trustee and thereby bring such properties under operation of this Trust.  

  
10. Article Four, section 4 states: 

 
This Trust may only be revoked in accordance with applicable laws or as amended or 
any other statute or rule of law, either now or hereafter in force, purporting to give any 
court or other person, persons, or parties the right to terminate or amend an irrevocable 
trust.  If the Settlor is unable to act on his or her own behalf because of incompetence 
he/she authorizes any attorney in fact appointed by him/her, in the attorney-in-fact’s sole 
discretion, to execute any revocation agreement on the Settlor’s behalf.   

 
11. Article Four, section 5 states in part: 
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Notwithstanding any other provision hereunder to the contrary, the Settlor shall retain the 
power to change the beneficiaries of this Trust by notifying the Trustee(s) in writing with 
signature acknowledged or by a testamentary provision in the Settlor’s will which makes 
specific references to this provision.  The Settlor, however, may not exercise this power 
in favor of himself or herself, his/her estate, or the creditors of the Settlor or his/her 
estate.  

 
12. Article Five of the trust sets forth the Terms of Trust Distribution.  Article Five, section 1 

sets forth the distribution of income provision and states: 
 
The Trustee shall hold, manage, invest, and reinvest the trust estate, collect the income 
therefrom, and pay over or apply the net income to or for the benefit of the Settlor at 
times or from time to time, to such an extent and in such amounts and proportions and at 
such times as the Trustee, in her sole and absolute discretion, shall determine with wide 
authority and discretion in the Trustee to pay out such amounts of income from the Trust 
as are necessary for the health, education, maintenance or support of the Settlor without 
requiring the mandatory equality of distribution, so that the varying needs of the various 
beneficiaries can be recognized and met. Any income not paid or applied shall be 
accumulated and added to the principal of the trust estate at least annually and thereafter 
shall be held, administered and disposed of as a part of the trust estate.  The Trustee shall 
have no duty to pay or apply any net income or accumulated income under this Article 
prior to the payment or application of any or all of such income required under this Trust. 

 
13. Article Five, section 2 sets forth the distribution of principal provision and states 

 
The Trustee shall hold, manage, invest, and reinvest the trust estate, collect the principal 
therefrom, and pay over or apply the net principal to or for the benefit of the Settlor’s 
children and/or grandchildren at times or from time to time, to such an extent and in such 
amounts and proportions and at such times as the Trustee, in his or her sole and absolute 
discretion, shall determine with wide authority and discretion in the Trustee to pay out 
such amounts of principal from the trust as are necessary for the health, education, 
maintenance, or support of the Settlor’s children and/or grandchildren without requiring 
the mandatory equality of distribution, so that the varying needs of the various 
beneficiaries can be recognized and met.  Any principal not paid or applied shall be 
accumulated and added to the principal of the trust estate at least annually and thereafter 
shall be held, administered, and disposed of as a part of the trust estate.  The Trustee 
shall have no duty to pay or apply any net principal or accumulated principal under this 
Article prior to the payment or application of any or all such income required under this 
Trust. At no time shall the trustee distribute any principal of this trust to the Settlor, the 
Settlor’s estate, or creditors of the Settlor or the Settlor’s estate.     

 
14. Article Five, section 5 states: 

 
Furthermore, during the lifetime of the Settlor, the Settlor shall have the right to 
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exclusive possession and enjoyment of any contributed, or substituted, real property for 
as long as the Settlor may wish and is able to live there.  The real estate shall not be sold 
without the Settlor’s consent.  The real property to be contributed is (address is inserted 
here).  The Settlor shall be responsible for taxes, utilities, and maintenance thereon. 

 
With the Settlor’s consent or if there has been a determination of the Settlor’s disability, 
with the consent of the successor Trustee(s), the real estate may be sold.  All or part of 
the net proceeds of the sale may be used to purchase for the use of the Settlor another 
house or condominium or assisted living type of facility.  Any remaining funds shall be 
invested for the benefit of the Settlor, with due consideration of the rights of the 
remaindermen and beneificiaries of this trust.  

 
15. Under the terms of the trust, the Trustee(s) has the power to purchased life insurance 

and/or annuities for the benefit of the Trust Beneficiary, and to hold and to pay for the 
same as an investment and as asset of the Estate, any time and upon successive occasions, 
the premiums to be charged against income or principal as the Trustee shall determine.  

 
16. Article Four, section 1 states in part, “[t]he Settlor has given careful consideration to the 

question of whether this Trust shall be Revocable or Irrevocable. The Settlor now declares 
this Trust shall be Irrevocable…”  

 
Analysis and Conclusions of Law 
 
The total value of countable assets owned by or available to individuals applying for or receiving 
MassHealth Standard, Essential, or Limited may not exceed $2,000.00 for an individual. See 130 
CMR 520.003(A)(1). 
 
Real Estate As a Countable Asset. All real estate owned by the individual and the spouse, with 
the exception of the principal place of residence as described in 130 CMR 520.008(A), is a 
countable asset. The principal place of residence is subject to allowable limits as described in 130 
CMR 520.007(G)(3). Business or nonbusiness property as described in 130 CMR 520.008(D) is 
a noncountable asset.  130 CMR 520.007(G)(1). 
Former Home of an Institutionalized Individual. If an applicant or member moves out of his or 
her home to enter a medical institution, the MassHealth agency considers the former home a 
countable asset that is subject to 130 CMR 520.007(G)(2), provided all of the following 
conditions are met. [see regulation].  If the former home of a nursing-facility resident as defined 
in 130 CMR 515.001: Definition of Terms is placed in a trust, the MassHealth agency will apply 
the trust rules in accordance with 130 CMR 520.021 through 520.024.  see 130 CMR 
520.008(G)(8). 
 
Lien. The MassHealth agency will place a lien before the death of a member against any real 
estate in which the member has a legal interest. This lien will be placed only if all of the 
conditions of 130 CMR 515.012: Real Estate Liens are met. 130 CMR 520.007(G)(12). 
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The appellant has a life estate interest in real estate property pursuant to the deed dated March 14, 
2008.  Such deed states that the appellant reserved the right to the exclusive use and occupancy of 
the property during her lifetime; the appellant reserved the power to appoint the remainder and/or 
her life use in the premises to any one or more of her listed family members. The deed states further 
that the appellant’s power is exercisable during her lifetime or may be relinquished during her 
lifetime by a deed to the grantees or to others who are members of a class of appointees set forth 
herein; no exercise of this power shall be deemed to release the appellant’s life estate unless such a 
release is explicitly made in a deed.  Accordingly, the appellant transferred a remainder interest in 
the real estate property to the trustees of the trust on March 14, 2008 and retained a life estate 
interest for herself, separate from the trust.  Although the trust at issue addresses the appellant’s 
right to use and occupy the real estate property during her lifetime, such trust language is 
superfluous and unnecessary since the appellant retained the legal right to use and occupy the real 
estate property by the deed dated March 14, 2008.  The trust principal will be addressed below, but 
the appellant’s life estate interest in the real property set forth in the deed dated March 14, 2008 is 
separate and distinct from those assets held in the trust.  The appellant’s life estate interest in the 
real property in which she previously resided is a countable asset pursuant to MassHealth 
regulations.   
 
Trusts. The MassHealth agency counts the value of the principal and income of a revocable or 
irrevocable trust in accordance with 130 CMR 520.021 through 520.024.  see 130 CMR 
520.007(I). 
 
520.023: Trusts or Similar Legal Devices Created on or after August 11, 1993 
 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on 
or after August 11, 1993, that are created or funded other than by a will. Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual. 
 
(A) Look-Back Period for Transfers into or from Trusts. 
(1) Look-Back Period. 

(a) For transfers made before February 8, 2006, the look-back period is 36 months for 
trusts where all or any portion of the income or principal of an irrevocable trust can be 
paid to or for the benefit of the nursing-facility resident, but is paid instead to someone 
else. 
(b) The look-back period is 60 months 

(i) for transfers made on or after February 8, 2006, subject to the phase-in 
described in 130 CMR 520.019(B)(2), if all or any portion of the income or 
principal of a trust can be paid to or for the benefit of the nursing-facility resident, 
but is instead paid to someone else; 
(ii) if payments are made from a revocable trust to other than the nursing-facility 
resident and are not for the benefit of the nursing-facility resident; or 
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(iii) if payments are made into an irrevocable trust where all or a portion of the 
trust income or principal cannot under any circumstances be paid to or for the 
benefit of the nursing-facility resident. 

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency determines 
the amount of the transfer and the period of ineligibility for payment of nursing facility services 
in accordance with the rules at 130 CMR 520.019(G). 
 
(B) Revocable Trusts. 
(1) The entire principal in a revocable trust is a countable asset. 
(2) Payments from a revocable trust made to or for the benefit of the individual are countable 
income. 
(3) Payments from a revocable trust made other than to or for the benefit of the nursing facility 
resident are considered transfers for less than fair-market value and are treated in accordance 
with the transfer rules at 130 CMR 520.019(G).  
(4) The home or former home of a nursing facility resident or spouse held in a revocable trust is a 
countable asset. Where the home or former home is an asset of the trust, it is not subject to the 
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 
 
(C) Irrevocable Trusts. 
(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of an 
irrevocable trust that could be paid under any circumstances to or for the benefit of the 
individual is a countable asset. 
(b) Payments from the income or from the principal of an irrevocable trust made to or for 
the benefit of the individual are countable income. 
(c) Payments from the income or from the principal of an irrevocable trust made to 
another and not to or for the benefit of the nursing-facility resident are considered 
transfers of resources for less than fair-market value and are treated in accordance with 
the transfer rules at 130 CMR 520.019(G). 
(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable asset. 
Where the home or former home is an asset of the trust, it is not subject to the exemptions 
of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2) Portion Not Payable. Any portion of the principal or income from the principal (such as 
interest) of an irrevocable trust that could not be paid under any circumstances to or for the 
benefit of the nursing-facility resident will be considered a transfer for less than fair-market value 
and treated in accordance with the transfer rules at 130 CMR 520.019(G). 
 
see 130 CMR 520.023(A), (B), (C). 
 
520.024: General Trust Rules 
130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 
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(A) Irrevocable Trust. 
(1) The assets and income held in an irrevocable trust established by the individual or spouse that 
the trustee is required to distribute to or for the benefit of the individual are countable. 
(2) Payments from the income or principal of an irrevocable trust established by the individual or 
spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the individual or 
spouse that the trustee is required to distribute to the individual are countable. 
(4) Payments from the income or the principal of an irrevocable trust established by other than 
the individual or spouse to the individual are countable. 
 
(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a 
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust 
is a noncountable asset. A home that is not the principal place of residence is countable and not 
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust. 
 
(C) Home in Trust: Cure. 
(1) If the MassHealth agency has denied or terminated MassHealth because the home or former 
home in trust is considered an excess asset, the MassHealth agency will rescind that action if the 
home or former home has been removed from the trust and returned to the nursing-facility 
resident in accordance with the full cure rules at 130 CMR 520.019(K). 
(2) When the home or former home is removed from a trust, as determined by the MassHealth 
agency, the MassHealth agency will redetermine eligibility using the rules at 130 CMR 
520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3) When the home or former home has been removed from the trust, the MassHealth agency 
may place a lien in accordance with 130 CMR 515.012. 
 
(D) Repayment of Financial and Medical Assistance. An individual who has received or will be 
receiving payments from a third party as a result of an accident, injury, or other loss must first 
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C. 
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance 
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a 
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).  
 
(E) Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies or 
terminates MassHealth due to excess assets, the individual may request, in accordance with 130 
CMR 520.019(L), that the MassHealth agency rescind the denial or termination because such 
action would result in undue hardship. 
 
(F) Verification of a Trust. The individual must provide the MassHealth agency with a copy of 
the trust or similar legal device or, when appropriate, a will and any information detailing 
investments, holdings, and distributions, as determined by the MassHealth agency. 
 
(G) No Double Penalty. The MassHealth agency will apply the rules at 130 CMR 520.019(N) to 
prevent double penalty. 
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130 CMR 520.024. 
 
MassHealth first argues that the trust at issue here is a revocable trust.  The trust clearly states 
that it is irrevocable and the appellant has “no power whatsoever at any time to alter, amend, 
revise, modify, revoke, or terminate any of the provisions hereof, except that he/she and/or others 
may transfer other properties to the Trustee and thereby bring such properties under operation of 
this Trust.”  The provision at Article Four, section 4 states that the trust may only be revoked in 
accordance with applicable laws purporting to give any court or other party the right to terminate or 
amend an irrevocable trust.  The appellant’s attorneys stated that this language was put in the trust 
in the event that any court determination requires a change in the trust; such language was put in to 
allow the trustee to comply with a court order.  The appellant’s attorney stated that they were 
looking toward the future in terms of any judicial determinations down the road.  Such language 
appears to be unnecessary since in the unlikely event that a law or court order required revocation 
of the trust, there would be no need for trust language allowing the law or court to do so. The 
appellant retained no right or power to revoke this trust and I determine that it is an irrevocable 
trust.     
 
MassHealth argues that under 130 CMR 520.023(C)(1)(a), there are circumstances under which 
the principal of the trust could be paid to the appellant.  MassHealth argues that the appellant’s 
power of appointment in Article Four, section 5 is a circumstance under which principal is available 
to the appellant. The appellant reserved a limited power to change the beneficiaries of the trust, 
however the provision clearly states that such power may not be exercised in favor of the appellant, 
her estate, or her creditors.  This trust provision does not allow the trustee to disburse principal to 
the appellant.   
 
MassHealth next argues that the trustee’s power to loan money, invest, and reinvest assets without 
limitation, and purchase life insurance and annuities are other circumstances under which principal 
is available to the appellant. While the trust terms allow for a trustee to purchase insurance or an 
annuity naming the appellant as a beneficiary, such clause does not give the appellant access to the 
principal of the trust.  The income from the insurance or annuity would be considered available and 
countable to the appellant but it does not follow that the principal used to purchase these 
investments is countable. By the terms of the trust, any and all assets purchased by the trusts would 
be owned by the trusts and not by the appellant.  The trustees of the trust have no authority or 
discretion to distribute principal to the appellant.  The trustees’ ability to purchase an income 
producing product using the assets of the trust is not a circumstance under which the principal could 
be paid to the appellant.   
 
MassHealth next argues that because the appellant has the right to live in the real estate property 
pursuant to the trust terms, such property is a countable asset. The fact that the appellant is allowed 
to use and occupy any residence owned by the trust does not translate into granting the trustees of 
the trust discretion to distribute principal to her.  In this case, the trust terms have no bearing on the 
appellant’s right to use and occupy the real estate, which remainder interest is currently held by the 
trust, because the appellant retained a life estate to the property in the deed and thus has the right to 
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use and occupy such property regardless of any trust terms.  The appellant’s life estate interest set 
forth in the deed for the property is countable for MassHealth purposes. 
 
The trust states that “[a]t no time shall the trustee distribute any principal of this trust to the Settlor, 
the Settlor’s estate, or creditors of the Settlor or the Settlor’s estate.” The investment powers 
granted to the trustees of the trust do not negate the distribution powers of the trustees of the trust  
The assets held in the trust are not countable to the appellant. 
 
MassHealth further argues that the appellant’s release of trustee powers on May 14, 2013 was a 
disqualifying transfer of assets.  The trustees have no discretion to distribute principal/assets to 
another trustee in that person’s capacity as trustee at any time under the trust and thus the 
appellant’s relinquishment of her trustee duties did not result in the transfer of anything of value.  
No disqualifying transfer took place here.   
 
The appeal is approved insofar as the assets held in the trust are not countable to the appellant but is 
denied in that the appellant still has assets which exceed the limit for MassHealth Standard for long 
term care residents.  The appellant’s countable assets include her bank account totaling $1,027.51, 
her PNA totaling $44.00, and her life estate interest in the real estate property.   
 
The appeal is remanded to MassHealth to determine the value of the appellant’s life estate based on 
her age and the value of the real estate property, $398,999.00, and inform the appellant of such in 
its implementation notice.  MassHealth shall further determine if a lien can be placed on the 
appellant’s life estate interest and notify the appellant of its intent to place a lien or notify the 
appellant that a lien cannot be placed.  If MassHealth determines that a lien cannot be placed under 
MassHealth regulations, the appellant shall have 30 days from the date of MassHealth’s notice to 
transfer the life estate out of her name and spend down the fair market value of the life estate 
interest without violating the disqualifying transfer of asset rules at 130 CMR 520.019.   
 
Order for MassHealth 
 
Modify the notice dated April 4, 2014 and determine that the assets held in the trust are not 
countable to the appellant.  Determine the appellant’s countable assets to be her bank account 
balance, her PNA balance, and her life estate interest in the real estate property.  Determine if the 
MassHealth can lien the appellant’s life estate and if so, issue a notice of MassHealth’s Intent to 
Place a Lien. If MassHealth cannot place a lien, notify the appellant of such in writing.  
 
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
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Implementation of this Decision 
 
If this decision is not implemented within 30 days after the date of this decision, you should contact 
your MassHealth Enrollment Center.  If you experience problems with the implementation of this 
decision, you should report this in writing to the Director of the Board of Hearings at the address on 
the first page of this decision. 
 
 
   
 Patricia Mullen 
 Hearing Officer 
 Board of Hearings 
  
 
cc: MassHealth Representative: Justine Ferreira 
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