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APPEAL DECISION

Appeal Decision: Denied

Decision Date: 8/26/14

MassHealth Rep.: Ann Marashio

Hearing Location: Taunton
MassHealth
Enrollment Center

Issue:

Hearing Date:

Countable Assets

June 16, 2014

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through notice dated April 14, 2014, MassHealth denied the appellant's application for
MassHealth benefits due to excess assets (Exhibit 1). The appellant filed this appeal in a
timely manner on May 7, 2014 (130 CMR 610.015; Exhibit 2). Denial of an application or
request for assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth benefits due to
excess assets.

Issue
Whether MassHealth was correct in determining, pursuant to 130 CMR 520.023, that the
appellant is not eligible for MassHealth benefits due to countable trust assets.
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Summary of Evidence

The MassHealth representative testified that on November 22, 2013, MassHealth
received an application from the appellant for long-term care services (Exhibit 3). The
appellant's date of admission to the nursing facility was March 26, 2013 {Exhibit 3). On
April 4, 2014, MassHealth determined that the appellant was not eligible for long-term
care benefits because of excess assets (Exhibit 1). The assets are from two trusts that
MassHealth considers countable: the E & AO Realty Trust (Realty Trust) valued at
$256,000, and the E & AO Trust (Family Trust) valued at $884,333 (Exhibits 4 & 5).

The MassHealth representative testified that the Realty Trust was created in 2007 and
funded by the appellant and her spouse's home. AP and EP are the trustees of the Realty
Trust (Exhibit 4). The Family Trust was also created in 2007 with $10.00 from AP and EP.
AP and EP are the trustees of the Family Trust. The main funding of the Family Trust
was the appellant's and spouse's investment account (Exhibit 5).

The MassHealth representative cited several clauses of the Realty Trust and Family Trust
support of MassHealth's position to count the trusts assets. Specifically, while Article III,
Paragraph A states that the Realty Trust and Family Trust are irrevocable, Article III,
Paragraph C states that:

The Settlor or any Trustee may revoke or amend this Trust with the approval of each
and every Settlor, Trustee, Beneficiary, or Co-Owner of any property, as to the
termination, the disposition of each property, and every other aspect of the
termination or amendment (Exhibits 4 & 5).

Article IV, Paragraph A states that the Realty Trust shall hold the personal residence of
the appellant and spouse, and that they have been granted a "term estate" allowing them
"exclusive use, possession and enjoyment as a personal residence of such real property
or any successor residence by the Trustees." Also, under Paragraph A, the appellant and
spouse are the beneficiaries of the Realty Trust (Exhibit 4).

Article IV, Paragraph A(1) of the Family Trust designates the beneficiaries of the Family
Trust as the appellant and her spouse. Under Article V, if it is determined by a
governmental agency that "the income and/or principal of this [Family Trust] are to be
required to be used before receiving public benefits, the trustee is directed to distribute all
funds, Free of Trust, to those beneficiaries who do not suffer from physical or mental
disability (Exhibit 5).

On December 13, 2013, AP and EP filed a Certificate of Trust which stated that they as
settlors and trustees refuse to exercise any authority to revoke or amend the Family Trust
(Exhibit 5).
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According to a MassHealth legal memo, the Realty Trust and Family Trust are countable
assets because they are both revocable. Furthermore, the Realty Trust is countable as
there is no exemption for personal residences held in a trust (130 CMR 520.008). The
Certificate of Trust does not make the Family Trust non-revocable, and even if it did, this
would make the Certificate of Trust a disqualifying transfer of assets. Finally, to the extent
that the trustees' discretion is limited if qualifying for governmental programs such as
Medicaid is at stake, such clauses have been disregarded by the Courts in
Massachusetts (Cohen v. Comm. Of the Div. of Mod. Assistance 423 Mass. 399 (1996)
(Exhibits).

The appellant's attorney contended that neither the Realty Trust nor Family Trust are
countable assets because the appellant and her spouse gave up their access to the
principal in both of the trust instruments. The attorney cited Article III, Paragraph A which
states that the Realty Trust and Family Trust are irrevocable in support of her position
(Exhibit 7).

There was no further legal memo submitted for this appeal.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant applied for MassHealth on November 22, 2013 with a nursing
facility admission date of March 26, 2013 (Exhibit 3).

2. The application was denied on April 14, 2014 because MassHealth determined
the appellant has countable trust assets (Exhibit 1).

3. The trusts are in question are a Realty Trust valued at $256,000, and a Family
Trust valued at $884,333 (Exhibits 4 & 5).

4. The Realty Trust was created in 2007 and funded by the appellant and her
spouse's home. AP and EP are the trustees of the Family Trust (Exhibit 4).

5. The Family Trust was also created in 2007 with $10.00 from AP and EP. AP and
EP are the trustees of the Family Trust. The main funding of the Family Trust
was the appellant's and spouse's investment account (Exhibit 5).

6. AP and EP are the trustees of the Family Trust (Exhibit 4).

7. The appellant and her spouse are the beneficiaries of both the Realty Trust and
Family Trust (Exhibits 4 & 5).
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8. Article III, Paragraph A of both the Realty Trust and Family Trust states that they
are irrevocable (Exhibits 4 & 5).

9. Article III, Paragraph C of both the Realty and Family Trust states that: "The
Settlor or any Trustee may revoke or amend this Trust with the approval of each
and every Settlor, Trustee, Beneficiary, or Co-Owner of any property, as to the
termination, the disposition of each property, and every other aspect of the
termination or amendment" (Exhibits 4 & 5).

10. Article IV, Paragraph A states that the Realty Trust shall hold the personal
residence of the appellant and spouse, and that they have been granted a "term
estate" allowing them "exclusive use, possession and enjoyment as a personal
residence of such real property or any successor residence by the Trustees."
Also, under Paragraph A, the appellant and spouse are the beneficiaries of the
Realty Trust (Exhibit 4).

11. Under Article V of the Family Trust, if it is determined by a governmental agency
that the income and /or principal of the Family Trust are to be required to be used
before receiving public benefits, the trustee is directed to distribute all funds, free
of trust, to those beneficiaries who do not suffer from physical or mental disability
(Exhibit 5).

12. On December 13, 2013, AP and EP filed a Certificate of Trust which stated that
they as settlors and trustees refuse to exercise any authority to revoke or amend
the Family Trust (Exhibit 5).

Analysis and Conclusions of Law

MassHealth regulation 130 CMR 520.023 states, in pertinent part:

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility
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resident are considered transfers of resources for less than fair-market
value and are treated in accordance with the transfer rules at 130 CMR
520.019(0).

(d) The home or former home of a nursing-facility resident or spouse held
in an irrevocable trust that is available according to the terms of the trust
is a countable asset. Where the home or former home is an asset of the
trust, it is not subject to the exemptions of 130 CMR 520.007(G)(2) or (8).

(2) Portion not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility
resident will be considered a transfer for less than fair-market value and
treated in accordance with the transfer rules at 130 CMR 520.019(3).

In the instant appeal, I have found that the appellant applied for MassHealth on
November 22, 2013 with a nursing facility admission date of March 26, 2013. The
application was denied on April 14, 2014 because MassHealth determined the appellant
has countable trust assets- a Realty Trust valued at $256,000, and a Family Trust valued
at $884,333.

The Realty Trust was created in 2007 and funded by the appellant and her spouse's
home. AP and EP are the trustees of the Family Trust. The Family Trust was also
created in 2007 with $10.00 from AP and EP. AP and EP are the trustees of the Family
Trust. The main funding of the Family Trust was the appellant's and spouse's investment
account. AP and EP are the trustees of the Family Trust. The appellant and her spouse
are the beneficiaries of both the Realty Trust and Family Trust.

The appellant relies on Article III, Paragraph A of both the Realty Trust and Family Trust
which states that they are irrevocable, as grounds for why the trust assets should be
considered not countable assets. Notwithstanding Paragraph A, MassHealth relies on
Article III, Paragraph C of both the Realty and Family Trust in its determination that they
are countable assets. Paragraph C states that: "The Settlor or any Trustee may revoke or
amend this Trust with the approval of each and every Settlor, Trustee, Beneficiary, or Co-
Owner of any property, as to the termination, the disposition of each property, and every
other aspect of the termination or amendment."

I agree with MassHealth's determination that both the assets of the Realty Trust and
Family Trust are countable given the power that the trustees and appellant have to revoke
and/or terminate the Trusts and where the appellant is both settlor and beneficiary of both
Trusts..

Page 5 of Appeal No.: 1405327



As further grounds on why the Family Trust is noncountable, the appellant cited a
Certificate of Trust that trustees AP and EP filed On December 13, 2013, which stated
that they as settlors and trustees refuse to exercise any authority to revoke or amend the
Family Trust. I find that this serves as only a statement of the trustees' present intention
and does not diminish their discretion to distribute funds to the appellant under Paragraph
C.

Additionally, the appellant relied on Article V of the Family Trust, which states that if it is
determined by a governmental agency that the income and /or principal of the Family
Trust are to be required to be used before receiving public benefits, the trustee is directed
to distribute all funds, free of trust, to those beneficiaries who do not suffer from physical
or mental disability. I conclude that this is an exculpatory clause in so far as it pertains to
Medicaid eligibility, and such clauses have been disregarded as being against public
policy by Massachusetts courts (Cohen v. Comm. Of the Div. of A/fed. Assistance 423
Mass. 399 (1996)

Finally, the appellant argues that the Realty Trust contains an exempt asset, the home of
the community spouse, as alternative grounds why it should not be counted in the
appellant's eligibility determination. She cited Article IV, Paragraph A which states that
the Realty Trust shall hold the personal residence of the appellant and spouse, and that
they have been granted a "term estate" allowing them "exclusive use, possession and
enjoyment as a personal residence of such real property or any successor residence by
the Trustees."

130 CMR 520.023(C)(1)(d) holds otherwise. It states that "The home or former home of
a nursing-facility resident or spouse held in an irrevocable trust that is available
according to the terms of the trust is a countable asset. Where the home or former
home is an asset of the trust, it is not subject to the exemptions of 130 CMR
520.007(G)(2) or (8)." Thus, what controls is, whether or not the Realty Trust is an
available asset. Because it is revocable and/or terminable by the appellant and
trustees, it is indeed countable even though the trust property is the home of the
community spouse.

In conclusion, both the Realty Trust and Family Trust are fully countable assets.

Accordingly, this appeal is denied.

Order for MassHealth

None.
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Stanley M. Kallianidis
Hearing Officer
Board of Hearings

cc:
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