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 APPEAL DECISION 
 

Appeal Decision: Approved Issue: Long-term care 

eligibility 

Decision Date: 9/16/14 Hearing Date: 06/23/2014 

MassHealth Rep.:  Paul Keegan Appellant Rep.:  

Hearing Location:  Chelsea MassHealth 

Enrollment Center 

Aid Pending: No 

 

Authority 
 

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and 

the rules and regulations promulgated thereunder. 

 

Jurisdiction 
 

Through a notice dated April 30, 2014, MassHealth denied the appellant’s application for benefits 

because of excess assets (Exhibit 1).  The appellant filed this appeal in a timely manner on May 27, 

2014 (130 CMR 610.015(B); Exhibit 2).  Denial of an application for benefits is a valid basis for 

appeal (130 CMR 610.032).   

  

Action Taken by MassHealth 
 

MassHealth denied the appellant’s application for benefits because it determined she has more 

countable assets than are allowable under MassHealth regulations.   

 

Issue 
 

The appeal issue is whether the assets in a trust are countable to the appellant?   
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Summary of Evidence 

 

A MassHealth representative appeared at the hearing and testified as follows:  The appellant was 

admitted to a nursing facility on August 9, 2010.  On January 29, 2014 appellant submitted a 

MassHealth long-term care application seeking coverage as of February 19, 2014.  On April 30, 

2014, MassHealth denied the application because of a determination that the appellant has 

countable assets in excess of the permissible limit under MassHealth regulations.  Specifically, 

MassHealth found that the appellant retains access to trust assets contained in a family trust created 

on October 3, 2008.  The trust documents were forwarded to the MassHealth legal unit, which 

determined that the trust assets are countable to the appellant (Exhibit 4). 

  

A copy of the trust instrument was submitted into evidence (Exhibit 3).  The parties agree that the 

donor of the trust is appellant.  The trustees are DH and SH, appellant’s sons.  The beneficiaries of 

the trust are the applicant’s issue.  By deed dated October 2, 2008, appellant transferred to the 

trustees, for nominal consideration, her real property located in Stoughton, Massachusetts.  On 

April 20, 2010, the trustees sold the real property for $155,000.  MassHealth calculated the current 

value of the trust account to be $206,347. 

 

The relevant trust provisions are set forth as follows:   

 

FIRST:   

 

A. The Trustees shall make distributions of net income (as hereinafter defined), 

from time to time, to me as the Trustees deem advisable. 

B. The Trustees shall make such distributions of principal from time to time to such 

one or more members of the beneficial class consisting of my issue as the 

Trustees deem advisable.  The Trustees shall not distribute any principal to me. 

C. Anything in this trust to the contrary notwithstanding, so long as my residence 

situated in Stoughton, Massachusetts or such other real estate as I shall occupy 

as my principal residence from time to time (the “Residence”) is held hereunder, 

I shall have the right to occupy the Residence, rent-free.  During any period in 

which the Residence is held hereunder, the Trustees shall pay from the income 

hereof all real estate taxes and assessments, maintenance, utilities, insurance and 

all other expenses with respect to the Residence (the “Residential Expenses”), 

provided have no obligation to pay the Residential Expenses to the extent that 

the income hereof is insufficient therefore. 

D. I reserve the power, exercisable by me at any time or from time to time, by a 

signed written agreement delivered to a Trustee during my lifetime or by my 

will (which instrument or will explicitly refers to this special power of 

appointment and expressly exercises it) to appoint any part or all of the trust 

income (whether current or accumulated) or principal to or for or in trust for any 
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one or more members of the beneficial class consisting of my issue; provided, 

however, that I may not, at any time, during my lifetime or by will, appoint any 

part of all of the trust income or principal to or for or in trust for myself, my 

estate, my creditors or the creditors of my estate. 

 . . .  

 

 EIGHTH: 

 

A. Trustees’ Identity and Action. 

3. The person, if any, designated in writing signed by me shall become 

Trustee (as successor Trustee or as an additional Trustee), provided that no 

additional Trustee so appointed with respect to any property contributed to 

the trust by a person other than me shall be a related or subordinate party 

(within the meaning of Section 672(c) of the Code) with respect to me. . . .  

7.  I, or, when I am not living or am under a legal disability, a majority of the 

persons then eligible to receive accounts as hereinafter provided, with respect 

to any trust hereunder, may remove from office any Trustee of such trust, in 

any case by a signed written instrument delivered by such Trustee; provided, 

however, that any successor (appointed as hereinabove provided) to a Trustee 

who is so removed shall not be a related or subordinate party (within the 

meaning of Section 672(c) of the Code) with respect to any person 

participating in both such removal and such appointment. . .  

 

B. Trustees’ Powers. 

1. Powers Relating to Investments. 

a. Authorized Investments.  They may purchase, retain, invest, and reinvest in 

real or personal property of any kind, amount, or proportion for any length of 

time which they deem advisable, including mutual fund shares. 

3. Powers Relating to Distributions to Beneficiaries. 

a. To Determine Income and Principal.  They may decide in such manner as 

they deem proper all questions with respect to the determination of income or 

principal, including the determination of what, if any, deduction shall be 

made from income for amortization, depletion, depreciation or obsolescence.  

  . . . 

 

TENTH:  The trust established hereunder is irrevocable.  It is intended that I shall 

be treated as the owner of any trust established hereunder for federal income tax 

purposes and that the Trust Property contributed hereto by me be included in my 

estate for federal estate tax purposes.  This instrument shall be construed in 

accordance with the foregoing statement of intent and, subject thereto, it may be 

amended from time to time by an instrument executed by all of the Independent 
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Trustees, but only to the extent that, without resulting in any material alteration 

of beneficial interests, any purported amendment: (a) clarifies the meaning or 

reference of an expression or provision of this instrument, (b) changes or adds to 

the administrative provisions of this instrument, or (c) results in better 

conformity between this instrument and the applicable provisions of federal and 

state tax laws. 

 

(Exhibit 3). 

 

MassHealth argues that for trusts created on or after August 11, 1993, the provisions of 42 USC 

§1396p(d) and 130 CMR 520.023 apply.  Citing Cohen v. Comm’r, Division of Medical 

Assistance, 423 Mass. 399, 416 (1996), Lebow v. Commissioner of Div. of Med. Assistance, 433 

Mass. 171, 177-178 (2000), and Doherty v. Dir. of the Office of Medicaid, 74 Mass. App. Ct. 

439, 443 (2009), MassHealth argues that because there are circumstances under which the trustees 

have discretion to distribute income and principal to the appellant, all trust assets are countable in 

determining appellant’s MassHealth eligibility.   

 

MassHealth notes that appellant established the trust with her own funds during her lifetime.  

MassHealth argues that there is a presumption that trusts containing the assets of an applicant are 

countable in an eligibility determination.  The federal Medicaid statute mandates that 

determinations regarding the countability of a self-settled inter vivos trust are made without regard 

to the purpose of the trust, without regard to whether trustees have or exercise any discretion under 

the trust, without regard to when and whether distributions may be made from the trust, and without 

regard to any restriction on the use of distributions from the trust.  MassHealth argues that while the 

First Article of the trust purports to deny the trustee discretion to distribute principal to the 

appellant, there are several circumstances under which the value of the principal can be made 

available to the appellant or used for her benefit.  MassHealth notes that pursuant to the Tenth 

Article, the trust may be amended, and further provides that the appellant shall be treated as the 

“owner” of the trust for federal tax purposes.  MassHealth further argues that a review of the trust 

reveals that the appellant retained control over the trust.  For example, under the Eighth Article, 

appellant can appoint and remove trustees.  In addition, she retained a power of appointment 

exercisable during her lifetime and by will.  The Fifth Article directs the trustee to use trust assets to 

pay taxes.  MassHealth argues that the Eighth Article gives the trustee broad power and authority to 

deal with trust assets, such as investing trust assets, buying and selling real and personal property, 

make determinations as to income and principal, or terminate the trust if it is too small or 

economically inefficient.  MassHealth argues that these powers authorize the trustee to, for 

example, purchase long-term-care insurance for the appellant, or to purchase an income-producing 

product for the appellant, such as an annuity (Exhibit 4). 

 

Appellant submitted a memorandum of law in support of her position (Exhibit 6).  Appellant argues 

that the trustees of this irrevocable trust have no discretion to distribute principal to the appellant, 
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and doing so would constitute a breach of the trustees’ fiduciary duty to the remaindermen for 

which the trustees would be personally liable.   Further, appellant argues that the Tenth Article does 

allow the trust to be amended, but only for the stated purposes.  Appellant argues that this 

commonly included provision is designed to address issues such as a scrivener’s error or a major 

change in the tax laws impacting the trust.  Moreover, the trust language explicitly prohibits making 

any changes that would alter beneficial interests.  As to MassHealth’s argument that appellant is the 

“owner” of the trust, appellant explains that because she is entitled to receive income from the trust, 

she is an owner for federal income tax purposes.  Appellant argues that appellant’s ability to 

appoint and remove trustees has no bearing on whether she is entitled to receive payments of 

principal from the trust.  A removal power such as this one is standard in trusts and is included to 

protect the grantor, who retains the right to income, should the trustees behave in an improper 

manner.  As to MassHealth reference to appellant’s retention of a power of appointment, appellant 

argues that the trust language expressly prohibits appellant from appointing property to herself.  As 

such, she has no access to trust principal, and this power is retained to obtain the tax benefits that 

flow from a power of appointment in potential future sales of trust assets.  Appellant disputes the 

MassHealth argument that the trustees could purchase long-term care insurance for appellant.  

Appellant argues that because the trustees are prohibited from distributing principal to the appellant, 

buying long-term care insurance or purchasing an annuity with trust principal would violate this 

express prohibition (Exhibit 6). 

 

Findings of Fact 
 

Based on a preponderance of the evidence, I find the following: 

 

1. On October 3, 2008, appellant established an irrevocable family trust.  The trustees are DH 

and SH, appellant’s sons.   

 

2. By deed dated October 3, 2008, the applicant transferred her real property located in 

Stoughton, Massachusetts to the trustees of the trust.   

 

3. The appellant was admitted to a nursing facility on August 9, 2010. 

 

4. On January 29, 2014, a MassHealth long-term care application was submitted on the 

appellant’s behalf, seeking coverage as of February 19, 2014.   

 

5. On April 30, 2014, MassHealth denied the application because it determined that the trust 

property was a countable asset and that the appellant was over the $2,000 asset limit for 

MassHealth benefits (Exhibit 1).   

 

6. Per Article First of the trust, the trustee may distribute income to the appellant during her 

lifetime. 
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7. Per Article First of the trust, the trustees may not distribute any principal to the appellant 

during her lifetime. 

 

8. Per Article First of the trust, appellant retained a power of appointment exercisable during 

her lifetime and by will, but may not appoint any part of trust income or principal for 

herself, her estate, her creditors, or creditors of her estate.  

 

9. Per Article Eighth of the trust, the appellant/grantor retained the power to appoint and 

remove trustees.   

 

10. Per Article Eighth of the trust, the trustees may determine income and principal. 

 

11. Per Article Eighth of the trust, the trustees may purchase, retain, invest, and reinvest in real 

or personal property of any kind, amount, or proportion for any length of time which they 

deem advisable. 

 

12. Per Article Tenth of the trust, the trust is irrevocable and may be amended from time to time 

to clarify the meaning or reference of an expression or provision of this instrument, to 

change or add to the administrative provisions of this instrument, or to result in better 

conformity between this instrument and the applicable provisions of federal and state tax 

laws. 

 

Analysis and Conclusions of Law 
 

At issue in this case is MassHealth’s determination that the appellant has available assets in 

excess of the allowable limit under MassHealth regulations.  Specifically, MassHealth 

determined that the appellant retained access to property (and subsequently funds) in an 

irrevocable family trust.  The appellant contends that under the terms of the trust she is entitled to 

trust income only, but that the trustee has no discretion to distribute principal to her.   

 

MassHealth argues that a review of the whole of the trust document reveals that applicant retained 

substantial control over all trust assets, including the principal.  MassHealth cites as an example the 

trustees’ broad authority under the Eighth Article, which could be used to convert principal to 

income, which could then be paid to appellant under the First Article.  Further, MassHealth notes 

that the trustee can purchase long-term-care insurance for appellant.  MassHealth argues that 

pursuant to the Tenth Article, the trust may be amended, and further provides that the appellant 

shall be treated as the “owner” of the trust for federal tax purposes.  Additionally, under the Eighth 

Article, appellant can appoint and remove trustees.  MassHealth argues that appellant retained a 

power of appointment exercisable during her lifetime and by will.  MassHealth argues that these 

circumstances all demonstrate that principal has at all times been available for the benefit of the 
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appellant.   In summary, MassHealth takes the position that appellant is a lifetime beneficiary of 

this self-settled inter vivos irrevocable trust, and there are circumstances under which principal can 

be made available or used for the benefit of the applicant (Exhibit 4).  Appellant disagrees with the 

MassHealth position, and argues that appellant has absolutely no access to trust principal (Exhibit 

6). 

 

42 USC §1396p provides in part as follows: 

 
(d) Treatment of trust amounts  

 (1) For purposes of determining an individual’s eligibility for, or amount of, benefits 

under a State plan under this subchapter, subject to paragraph (4), the rules specified in paragraph 

(3) shall apply to a trust established by such individual. 

 

(2) 

(A) For purposes of this subsection, an individual shall be considered to have 

established a trust if assets of the individual were used to form all or part of the 

corpus of the trust and if any of the following individuals established such trust 

other than by will: 

   (i)The individual. 

   (ii)The individual’s spouse. 

(iii)A person, including a court or administrative body, with legal authority 

to act in place of or on behalf of the individual or the individual’s spouse. 

(iv)A person, including any court or administrative body, acting at the 

direction or upon the request of the individual or the individual’s spouse. 

(B) In the case of a trust the corpus of which includes assets of an individual (as 

determined under subparagraph (A)) and assets of any other person or persons, the 

provisions of this subsection shall apply to the portion of the trust attributable to 

the assets of the individual. 

  (C) Subject to paragraph (4), this subsection shall apply without regard to  

    (i) the purposes for which a trust is established, 

    (ii) whether the trustees have or exercise any discretion under the trust, 

(iii) any restrictions on when or whether distributions may be made from 

the trust, or 

    (iv) any restrictions on the use of distributions from the trust. 

(3)  

(A) In the case of a revocable trust -  

(i) the corpus of the trust shall be considered resources available to the 

individual,  

(ii) payments from the trust to or for the benefit of the individual shall be 

considered income of the individual, and  



 

  
 

 

Page 8 of Appeal No.:  1406520 

(iii) any other payments from the trust shall be considered assets disposed 

of by the individual for purposes of subsection (c) of this section.  

(B) In the case of an irrevocable trust - 

(i) if there are any circumstances under which payment from the trust 

could be made to or for the benefit of the individual, the portion of the 

corpus from which, or the income on the corpus from which, payment to 

the individual could be made shall be considered resources available to the 

individual, and payments from that portion of the corpus or income - 

(I) to or for the benefit of the individual, shall be considered 

income of the individual, and  

(II) for any other purpose, shall be considered a transfer of assets 

by the individual subject to subsection (c) of this section; and  

(ii) any portion of the trust from which, or any income on the corpus from 

which, no payment could under any circumstances be made to the 

individual shall be considered, as of the date of establishment of the trust 

(or, if later, the date on which payment to the individual was foreclosed) to 

be assets disposed by the individual for purposes of subsection (c) of this 

section, and the value of the trust shall be determined for purposes of such 

subsection by including the amount of any payments made from such 

portion of the trust after such date.  

  

(42 USC §1396p). 

 

130 CMR 520.023 applies to trusts or similar legal devices created on or after August 11, 1993, 

and provides in part as follows: 

(C)  Irrevocable Trusts.   

(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as interest) 

of an irrevocable trust that could be paid under any circumstances to or for the 

benefit of the individual is a countable asset. 

(b)  Payments from the income or from the principal of an irrevocable trust 

made to or for the benefit of the individual are countable income. 

(c)  Payments from the income or from the principal of an irrevocable trust 

made to another and not to or for the benefit of the nursing-facility resident are 

considered transfers of resources for less than fair-market value and are treated 

in accordance with the transfer rules at 130 CMR 520.019(G). 
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(d)  The home or former home of a nursing-facility resident or spouse held in an 

irrevocable trust that is available according to the terms of the trust is a 

countable asset.  Where the home or former home is an asset of the trust, it is 

not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2)  Portion Not Payable.  Any portion of the principal or income from the principal 

(such as interest) of an irrevocable trust that could not be paid under any 

circumstances to or for the benefit of the nursing-facility resident will be considered 

a transfer for less than fair-market value and treated in accordance with the transfer 

rules at 130 CMR 520.019(G). 

 

Under MassHealth regulations, any portion of the principal or income from the principal (such as 

interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of 

the individual is a countable asset.  Payments from the income or from the principal of an 

irrevocable trust made to or for the benefit of the individual are countable income.  The home or 

former home of a nursing-facility resident or spouse held in an irrevocable trust that is available 

according to the terms of the trust is a countable asset.  (130 CMR 520.023(C)).   

 

MassHealth argues that the trustees’ broad authority under the Eighth Article which could be used 

to convert principal to income, which could then be paid to appellant under the First Article, 

compels a finding that the trust principal is countable to appellant.  I disagree.  If the trustees were 

to use trust principal to purchase an annuity, they would be permitted per the terms of the trust to 

distribute to the appellant only the annuitized interest, not the full annuity payment (comprised of 

both principal and income) (But see  Sands v. Commonwealth of Massachusetts, EOHHS, Office of 

Medicaid, SUCV2013-3537-A (April 28, 2014) (Wilkins, J.)).
1
  Further, I agree with appellant’s 

position that per the terms of the trust the trustees are prohibited from distributing principal to the 

appellant, and thus buying long-term care insurance with trust principal would violate this express 

prohibition.  

 

I am not persuaded by MassHealth’s argument that appellant’s reservation of a special power of 

appointment and her right to occupy any real estate in the trust for her lifetime create circumstances 

where principal is available to the appellant.  MassHealth also argues that the trustees’ authority to 

amend the trust creates a circumstance where principal is available to appellant.  I disagree, and find 

that the trustees’ authority to amend the trust is limited to issues involving clarification of trust 

provisions, conformity to tax laws, and changes to administrative provisions.  The trust provisions 

                                            
1
 In Sands, the Court focused on the trustees’ power to provide the grantor with substantial funds via the purchase of 

an annuity.  The Court found that this discretion could result in the grantor being paid more than the asset limit of 

$2,000 if the interest rate of the annuity was high enough.  Sands, at 12.  I am not persuaded by this particular 

analysis, as the interest portion of an annuity payment would be characterized as income, and would presumably be 

paid to the skilled nursing facility as part of the grantor’s patient-paid amount.  These payments would not affect the 

total value of the grantor’s countable assets.  
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expressly state that an amendment may not result in any material alteration of beneficial interests 

(Exhibit 3, Tenth Article). 

 

I have reviewed the trust as a whole and I find that the trust assets are not available to the appellant. 

I find that the trust provisions present in the Doherty case cited by the parties are distinguishable 

from the trust provisions here.  Despite language purporting to prohibit distributions of principal to 

the donor, the court in Doherty concluded that when considered as a whole, the trust evidenced the 

donor’s expectation or intent that the trustees would invade assets when necessary to ensure the 

donor’s comfort.  Doherty, at 442.  The Doherty court focused on several aspects of the trust, one of 

which was a trust provision that gave the trustee discretionary power to distribute principal to trust 

“beneficiaries” if the trustee determined it inadvisable or unnecessary to continue the trust.  The 

court interpreted the term “beneficiaries” to potentially include the donor (because she was a trust 

beneficiary), notwithstanding the fact that other trust provisions expressly prohibited distribution of 

principal to the donor.  Importantly, such discretionary power does not exist in the trust at issue 

here.
2
  The Doherty court also noted that “embedded in the trust's governing recitation is not only 

an explicit assessment that public or other charitable benefits will likely be insufficient to provide 

the donor the quality of life she might desire, but the corollary implicit direction for the trustees, 

in such case, to invade assets to make up that difference.”  Doherty, at 442.
3
  The trust at issue 

here contains no explicit assertion that public benefits will likely be insufficient for appellant, nor 

any implicit direction for the trustees to invade trust assets to ensure that appellant’s quality of life 

is maintained.  Despite the appellant’s retention of some control over the trust, I do not find that 

“implicit direction” referenced in Doherty.
4
  The Doherty court specifically stressed that it had “no 

doubt that self-settled, irrevocable trusts may, if so structured, so insulate trust assets that those 

assets will be deemed unavailable.”  I conclude that the trust here does exactly that.  Accordingly, I 

conclude that the trust assets are not countable to appellant for MassHealth purposes (130 CMR 

520.023(C)). 

 

This appeal is APPROVED.   

 

Order for MassHealth 

 
Rescind notice dated April 30, 2014 and do not count trust assets in eligibility determination.  Notify 

appellant.   

                                            
2
 In this case, while the trustees do have the authority to terminate the trust if they in good faith determine that the 

costs of continuing to maintain the trust outweigh the benefits of continued maintenance, the trust directs the trustees 

to terminate the trust by complete beneficial distribution, which I find would preclude appellant from receiving any 

distribution of principal (Exhibit 3, Eighth Article). 
3
 For example, the donor in Doherty also directs the trustee to accumulate the trust principal to the extent feasible, 

due the unforeseeability of the donor’s future needs, and without regard to the interest of the remaindermen. 
4
 The retention of some control includes appellant’s reservation of a power of appointment, her authority to appoint and 

remove trustees, and her right to occupy any real estate in the trust, rent-free, for her lifetime. 
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Implementation of this Decision 
 

If this decision is not implemented within 30 days after the date of this decision, you should contact 

your MassHealth Enrollment Center. If you experience problems with the implementation of this 

decision, you should report this in writing to the Director of the Board of Hearings, Office of 

Medicaid, at the address on the first page of this decision. 

 

 

 

 

   

 Sara E. McGrath 

 Hearing Officer 

                                                                                              Board of Hearings 

 

cc:   

 

MassHealth Representative:  Nancy Hazlett, Chelsea MassHealth Enrollment Center Appeals 

Coordinator 

 


