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APPEAL DECISION

Appeal Decision: Approved in Part; Issue:
Denied in Part

Decision Date: r$£p 3 Q /in*. Hearing Date:

MassHealth Rep.: Linda Letendre

Trust Assets

07/10/14

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Notice dated 01/30/14 was sent to the appellant stating that MassHealth had denied her
application for MassHealth benefits due to excess assets from a trust ((Exhibit 1). The
appellant filed this appeal on 02/28/14 and, therefore, it is timely (see Exhibit 2 and 130
CMR 610.015). A denial of MassHealth benefits is grounds for appeal (130 CMR
610.032).

A prior hearing scheduled for 04/15/14 was rescheduled due to a temporary restraining
order requested by the trustee's attorney (Exhibits 14-17).

Action Taken by MassHealth

MassHealth denied the appellant's MassHealth application due to excess assets from a
trust.

Issue
Pursuant to 130 CMR 520.023(C), was MassHealth correct to count the assets of a trust
in determining the appellant's eligibility?
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Summary of Evidence

The MassHealth representative testified that the appellant applied for MassHealth on
December 10, 2013 (Exhibit 3). The appellant's application was denied due to excess
assets. According to the denial letter, the excess assets were over the $2000.00 limit.
The assets totaled $326,880.00 and were from a trust valued at $322,500.00, and a bank
account of $4380.00. At the hearing, the only issue and dispute was over whether or not
assets held in a trust were countable (Exhibit 1).

The MassHealth representative explained that, on January 15, 1999, the appellant as
donor established the MCB Trust. On the same date she transferred her real estate, a
house located in Duxbury, Massachusetts, into the trust. The appellant was named as
trustee. On October 23, 2013, the appellant, through her power-of-attorney, resigned as
trustee. The power-of-attorney, the appellant's son, became successor trustee.
Paragraph 1 allows any trustee to become a beneficiary. The trustee is to act at the
direction of the beneficiaries. Paragraph 3 states that the trustee shall have no power to
deal with the trust estate except as directed by the beneficiaries. Paragraph 4 states that
the trust may be terminated by "one or more of the beneficiaries." Upon termination, the
property shall be conveyed to the beneficiaries. Paragraph 5 allows the trust to be
amended by the beneficiaries. Pursuant to the schedule of beneficiaries, the appellant's
power-of-attorney has a 100% beneficial interest, reserving for the appellant "a life estate
without limiting the generality thereof, the right to use and occupy the hereinbefore
described premises during her life..." (Exhibit 4).

The decision to count the assets of the trust was based upon a memo from MassHealth's
legal division, which held that its principal is available to the appellant and therefore is a
countable asset. The MassHealth attorney contended that the appellant is a beneficiary
of the trust and has the authority to amend, terminate or revoke the trust. Since the trust
may be terminated by the appellant, it is revocable. Even if the assets of the trust are
considered irrevocable, it is available to her as she took out a mortgage to the property in
2008. Also, the appellant is a beneficiary of the trust until her death. This makes her a
beneficiary of all the trust assets and not just the life estate. If the appellant cures the
trust by removing the property from the trust by a duly recorded deed, MassHealth shall
determine whether or not the property is a countable asset (Exhibit 5).

According to testimony from an elder law attorney appearing as an expert in trust, the
trust in question is a nominee trust that holds real estate. The appellant is not a trustee or
the main beneficiary of the trust. Her only vested interest is the right to use and occupy
the property during her lifetime. The appellant cannot revoke the trust. The trustee has no
discretion to distribute principal to the appellant (Exhibit 6).

The record was left open for the appellant attorney and trustee to respond and submit
memoranda (Exhibit 7).
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According to argument and a memo from the appellant's attorney, it is an error on
MassHealth's part to deem the appellant's life estate interest in the trust as a sole
beneficial interest. Also, there is no trustee discretion to distribute trust assets to the
appellant He also disagreed with MassHealth's finding that the trust is revocable by the
appellant. A life estate interest in the trust is the equivalent of an income interest. The
fact that the appellant has a right to reside in the property does not make the principal
available to her. Also, the life estate interest is an inaccessible asset because it cannot be
liquidated without the permission of the remainderman. He stated in his brief that the
appellant did not take out a mortgage in the property; it was her acting without authority
as trustee. According to an attached affidavit from the appellant's power-of-attorney, the
trust's 100% beneficiary, the mortgage in question was actually a line a credit, not
approved by him as beneficiary, and closed out with no funds made available to the
appellant (Exhibit 8).

According to a memo from the trustee's attorney, the appellant's beneficial interest in the
trust does not extend beyond the exclusive right to use and occupy the premises during
her life (Exhibit 9).

According to a follow-up memorandum from the MassHealth attorney, even if the
appellant holds only a life estate interest in the trust, this portion is a fully countable asset,
not subject to any exemptions for real estate (Exhibit 10).

Findings of Fact

The record shows, and I so find:

1. The appellant applied for MassHealth on December 10, 2013 (Exhibit 3).

2. The appellant's application was denied due to excess assets over the $2000.00 limit
(Exhibit 1).

3. The countable assets totaled $326,880.00 and were from a trust valued at
$322,500.00, and a bank account of $4380.00 (Exhibit 1).

4. The issue and dispute was over whether or not assets held in a trust were countable
(testimony).

5. On January 15,1999, the appellant as donor established the MCB Trust (Exhibit 4).

6. On the same date she transferred her real estate, a house located in Duxbury,
Massachusetts, into the trust (Exhibit 4)

7. On October 23, 2013, the appellant, through her power-of-attorney, resigned as
trustee. The power-of-attorney, the appellant's son, became successor trustee
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(Exhibit 4).

8. Paragraph 1 of the trust allows any trustee to become a beneficiary. The trustee is to
act at the direction of the beneficiaries (Exhibit 4).

9. Paragraph 3 states that the trustee shall have no power to deal with the trust estate
except as directed by the beneficiaries (Exhibit 4).

10. Paragraph 4 states that the trust may be terminated by "one or more of the
beneficiaries." Upon termination, the property shall be conveyed to the beneficiaries
(Exhibit 4).

11. Paragraph 5 allows the trust to be amended by the beneficiaries (Exhibit 4).

12. Pursuant to the schedule of beneficiaries, the appellant's power-of-attorney has a
100% beneficial interest, reserving for the appellant "a life estate without limiting the
generality thereof, the right to use and occupy the hereinbefore described premises
during her life..." (Exhibit 4).

13. The appellant as trustee took out a mortgage to the property in 2008 (Exhibit 5).

14. The mortgage in question was actually a line a credit, not approved by the
beneficiary, and closed out with no funds made available to the appellant (Exhibit 8).

Analysis and Conclusions of Law

MassHealth regulation 130 CMR 520.023(C)(1), Irrevocable Trusts states.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust made to or
for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).
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(2) Portion Not Payable. Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could not be paid under any circumstances to or
for the benefit of the nursing-facility resident will be considered a transfer for less than
fair-market value and treated in accordance with the transfer rules at 130 CMR
520.019(G).

In the instant .appeal, I have found that the appellant applied for MassHealth on
December 10, 2013. The application was denied due to excess assets. As of the hearing
date, the sole asset in dispute was a trust with holdings of $322,500.00. The appellant as
donor established a trust on January 15, 1999. The trust property consists of real estate,
a house located in Duxbury, Massachusetts.

As more than five years has elapsed between the creation of the trust and the application
date, it cannot be considered to be a disqualifying transfer as it is beyond the look-back
period. No other transfers were raised at hearing. Therefore, there is no issue of
disqualifying transfers for this appeal.

Similarly, there is no issue of countable income. The parties agree that income from the
trust is available to the appellant. The fact that the appellant is entitled to income from
the trust has no bearing on the issue of the accessibility of principal.

Herein, the pertinent question is whether the principal of the trust is available to the
appellant under any circumstance, and if so, to what extent? The answer is found in
pertinent paragraphs of the trust. Paragraph 1 of the trust allows any trustee to become a
beneficiary. The trustee is to act at the direction of the beneficiaries. Paragraph 3 states
that the trustee shall have no power to deal with the trust estate except as directed by the
beneficiaries. Paragraph 4 states that the trust may be terminated by "one or more of the
beneficiaries." Upon termination, the property shall be conveyed to the beneficiaries.
Paragraph 5 allows the trust to be amended by the beneficiaries. Pursuant to the
schedule of beneficiaries, the appellant's power-of-attorney has a 100% beneficial
interest, reserving for the appellant "a life estate without limiting the generality thereof, the
right to use and occupy the hereinbefore described premises during her life..."

MassHealth in its justification for counting the entirety of the trust's assets relies on the
fact that the appellant as trustee took out a mortgage to the property in 2008, and where,
according to the trust, the appellant is a beneficiary of a life estate interest in the property
and the trust may be terminated by "one or more of the beneficiaries.." MassHealth
contends that the power to terminate the trust makes it revocable.
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I disagree with MassHealth that the entire principal is a countable asset. First of all, the
trust is not revocable, and the fact that it may be terminated by a beneficiary does not
make it such. Secondly, while the appellant obtained a mortgage as trustee on the
property in 2008, this was done in violation of the trust as it was not at the direction of the
beneficiaries. Moreover, the appellant resigned as trustee in 2013. However, I also
disagree with the appellant's and trustee's attorneys who contend that none of the
principal is countable.

I conclude that, while the appellant does not have access to the entire principal, she does
possess a beneficial interest to a life estate in the property. The appellant does not have
a deeded interest; her interest is conveyed only through the trust. Notwithstanding that
her power of attorney son's interest is stated as a "100% beneficial interest", the appellant
is listed on the schedule of beneficiaries as having reserved a life estate interest. The
appellant's counsel did not dispute this interest. At no time was it argued that, if the trust
were to be terminated that the appellant would lose her life estate. Rather, his contention
was that the termination would result in her life estate becoming an inaccessible asset.
There is no evidence in support of this claim; as a life estate holder, the appellant would
have a clear ownership interest, a countable asset in accordance with MassHealth
regulations and policies.

In summary, the appellant is a beneficiary of a life estate in property held in trust. Any
one beneficiary, including the appellant, may terminate the trust. In such is instance, the
appellant would be deeded a life estate in the property in accordance with the terms of
the trust. This is a countable asset.

The appeal is therefore approved in part and denied part.

Order for MassHealth

Re-determine the appellant's countable assets counting only the value of the appellant's
life estate interest in the property.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this notice, you should
contact your local office. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the
address on the first page of this decision.
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

—
Stanley Kallianidis
Hearing Officer
Board of Hearings

cc:

Brian E. Barreira, Esq.
Law Offices of Brian E. Barreira
118 Long Pond Road, Suite 206
Plymouth, MA 02360
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