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This is not a public document It is protected by federal and state confidentiality and
privacy laws.! It may not, In whole or part, be published) reproduced or disseminated in
any form that makes It accessible to the public or any person or entity not subject to the
within proceedings.

To: Kim McAvinchey - Tewksbury MEC
From: Amy Dybas - Director Member Services Policy Implementation
By; Katy Schelong, Assistant General Counsel

This is in response to the submission by Appellant's co-counsel to the Hearing Officer during the
record open period for the above-referenced appeal. This Memorandum was provided to the
MassHealth Representative in the Tewksbury MassHealth Enrollment Center with instructions to
provide it, the by close of business today, to the Hearing Officer at the Board of Hearings and
Appellant's attorney of record, Jack J, Vultaggio, Jr. MassHealth's legal opinion submitted at the
fair hearing, and exhibit attached thereto, is incorporated by reference herein.

The hearing for the above-referenced Appellant was held on July 15,2014. At that proceeding,
Appellant's attorney, Jack J. Vultaggio, Jr., with the Law Office of Dennis E, McHugh, was
present along with the Appellant's son. Apparently, Attorney Vultaggio contacted the hearing
officer and requested an extension to the record open period until September 12,2014 in order to
provide a written response to the legal opinion concerning the countability of the trusts and also
requested that the hearing be re-convened. Appellant's request was granted, and MassHealth
was allowed two weeks from September 12,2014 to provide its response to Attorney
Vultaggio's submission.

On September 12,2012, the MassHealth Representative in the Tewksbury MassHealth
Enrollment Center received a submission from Attorney Brian E. Barreira who states he is co-
counsel for the Appellant2 The MassHealth Representative does not have an Eligibility
Representative Designation Form or Permission to Share Information form for Attorney Barreira,
Though the Board of Hearings may have such verification, MassHealth has no documentation
evidencing that written authorization was submitted by the Appellant showing that she appointed
Attorney Barreira as her Appeal Representative, Accordingly, the within Memorandum was not
provided to Attorney Brian E. Barreira by MassHealth, and was only provided to counsel of
record, Attorney Jack J. Vultaggio, Jr. at the Law Office of Dennis E. McHugh.

The Memorandum submitted by Attorney Barreira is replete with denigrating comments,
personal attacks and baseless assertions toward within counsel in particular, and MassHealth
generally. (Appellant's Memorandum, p.p. 1,2,4, 5,6,7,13,27,33,35,36,37). Appellant

1 See generally Health Insurance Portability and Accountability Act ("HIPAA"). P.L. 104-191; 42 U.S.C. g I320d-
2; 42 U.S.C. $13968(a)(7); 42 U.S.C. §1320d-2, -4; Privacy Act ef 1974. S U.8.C. 6 552a Act; 42 C.F.R. § 164.508;
42 CJJU $431-100-307; 42 C-F.R. §483.10; 42 C.FJL §435.945(0(4); 45 C.FJL 164 eta«q.\0 C.F.R, §401.100;
Q.L.C. 118E§49;01.c.214 §1B; G.L. c. 66A §2; 130CMR515.007(B); 130 CMR5I7.006(B).
2 Attorney Barrel/a ha* recently become involved In several other BOH proceedings after the eligibility
determinations were made, Initial hearings were conducted, end/or appeal proceedings were scheduled.
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counsel's libelous character assassination and maligning commentary against within counsel,
acting in the course of her employment as on attorney for the Agency, in the form of purported
legal argument should not be allowed to. stand. Among others things, Attorney Barreira states
that within counsel provided a document to the Board of Hearings mat is "deviously
misleading", and repeatedly characterizes her as reckless, ignorant end devious. (Appellant's
Memorandum, p.p. 1,2,32, 33,35,36), Statements smearing an attorney's professional
reputation, personal character and integrity, and that further would become a matter of public
record if Appellant filed a complaint for judicial review under OX. c. 30A, have no place in any
proceeding or memoranda. In fact, Attorney Barreira intimates in his brief that an unfavorable
decision will be appealed to Superior Court, thus thrusting the libelous character assassination
against within MassHealth counsel into the public domain. (Appellant's Memorandum, p. 35).
The Agency further objects to Attorney Barreira'3 baseless claims and depictions, including his
assertion that the Office of Medlcaid "cares much more about winning trust denial cases than
actually following the lew" and that it engages in "illegal tactics." (Appellant's Memorandum, p.
p, 33,36). The tenor and tone of Attorney Banwira's submission is abusive, meant to intimidate,
and outside the realm of any professionally acceptable standards, the Code of Professional
Conduct and societal norms. See Rules of Professional Conduct 1.2(a), 3.07(3),; 130 CMR
610.012(B)CThe process is designed to secure and protect the interests of both the appellant and,
as appropriate, MassHealth agency or Health Connector personnel and to ensure equitable
treatment for all involved/*); 130 CMR 610.061(E)(AppeIIant has the right to "advance any
pertinent arguments without undue interference"; 130 CMR 610.062 (1) (MassHoalth has I4the
right to advance any pertinent arguments without undue interference"}. (Emphasis added).
While reasonable legal minds can disagree as to the interpretation and application of the law as
well as what law may be controlling, and an attorney is charged with zealously representing his
client, there is no justification for maligning or harassing any MassHealth employee in legal
memoranda or testimony during a hearing. Opposing counsel's ad hamfnem attacks do not
change the law or issues under review, The Hearing Officer, who is an attorney, is charged with
impartially reviewing the law presented by both sides, applying the relevant law to the facts, and
assessing the credibility of the evidence and testimony in order to render a decision. The hearing
officer has discretion to strike Appellant's Memorandum from the record and allow Appellant's
counsel sufficient time to provide a Memorandum that reasonably comports with the rules of
professional conduct and that is limited to the issue under review, that Is this Appellant's
eligibility determination and whether the Trusts and assets contained therein are countable.3

3 Notwithstanding the desire by Appellant's co-attorney to have documents related to any applicants' eligibility
generally available to anyone, Appellant ignore* not merely (hot each eligibility determination and BOH proceeding
Is binding only u to the applicant's eligibility under review, but die the privacy rights afforded all MaaBHeatth
applicant and members. (Appellant'8 Memorandum, p. 35). Hie Health Insurance Portability and Accountability
Act ("HIPAA11), which la binding on slate Mediegld agencta. has strict requirements for safeguarding holders of
protected health information. P.L. 104-191; 42 C.F.R, S 1M.508. All MawHoahh applications, eligibility
determinations and Board of Hearings proceeding! arising therefrom, whether or not social security numbers or
MaeaHealth Identifications number* are Included, inevitably contain protected health Information. Sea gyrt&aJiy 42
USC 51396a(a)(7); 42 USC §81320d*2, <4> 42 C.F.R. §431.300-307, Subpert F "Safeguarding Information on
Applicants and Recipients", ti jaq.; 45 C.F.R, §§160,162,154 ttseq.i OX. e. 118E § 49. In addition, HIPAA
mandates that covered entities like MasaHeafth eanflllly guard individual!1 protected health information. 42 U.S.C.
§ 1320d-2. Absent written pennisilon from the owner (the Medlcaid applicant or recipient) of the protected health
information, or the owner's legal representative, in a HIPAA compliant release, Murfiaeltn cannot even confirm
whether an Individual has applied for or what the eligibility states might be, lot alone release other protected



09/26/2014 12 :43 FAX 9788639301 T W K MEC ©004/012

As to the substance of Appellant's submission, Appellant's counsel claims that the Lewis v.
Alexander case is particularly relevant In her eligibility determination. Lewis v, Alexander, 685
F.3d 325, 333 (3d Cir. 2012)("In the 1993 QBRA4 amendments, Congress established a general
rule that trusts would be counted as assets for the purpose of determining Medicaid eligibility.")-
(Appellant's Memorandum, p.3), However, the Court In Lewis was examining a Pennsylvania
statute concerning pooled trusts.5 Lewis v. Alexander. 685 P.3d 325 (3d Cir. 2012).

Nevertheless, 42 U.S.C. §1396p(d)(2)(C) states:

(C)Subjwt to paragraph (4), this subsection shall apply without regard to—

(i)the purposes for which a trust is established,
(ii)whether the trustees have or exercise any discretion under the trust,
(iii)any restrictions on when or whether distributions may be made from the trust, or
(iv)any restrictions on me use of distributions from the trust.

In the case of a trust that meets the requirements of 42 U.S.C. §1396p(d)(4), the purpose for
which the trust was established, whether the trustees have or exercise any discretion under the
trust, any restrictions on when or whether distributions way be made from the tnat% or any
restrictions on the use of distributions from the trust, is not disregarded in the applicant's
eligibility determination, and the Trustee's discretion controls. (Emphasis added).

Therefore, under 42 U.S.C. §1396p(d)(4), Congress specifically exempted from me rule that self-
settled inter vivos trusts would be counted as assets in an applicant's Medioald eligibility
determination three types of trusts: (1) special-needs trusts, (2) what is referred to as Medicaid

information. 42C.F.R, § l64,508(cXv>(vi);««fl*w 130 CMR 515,001; 130 CMR 610.004. Likewise, ft is not the
role of MassHoalth legal counsel to issue advisory opinions to die older law bar and/or applicants' attorneys,
4 Omnibus Budget Reconciliation Act of 1993, Pub, L, NO, 103-66 (Aug. 10,1993).
5 42 U.S.C. § 1396p(d)(4XC) defines a pooled trust as:

(C)A tout containing the assets of an individual who is disabled (as defined in section 1382tfaVfl of this
title) that meets the folio wins conditions)
(l)Thc trust is established and managed by a Don-profit association.
(ii)A separate account is maintained for each beneficiary of the trust, but, for purposes of investment and
management of funds, the trust pools these accounts.
(lii)Accounts In the mist are established solely for the benefit of Individuals who are disabled (as defined in
section j3fl2cQO(M of this title) by the parent, grandparent, or legal guardian of such Individual*, by vuch
individuals, or by a court.
(iv)To the extent thai amounts remaining in the beneficiary's account upon die death of the beneficiary are
not retained by die trust, the ttust pays io-ihe State from such remaining amounts In the account an amount
equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan under
this aubchaptor.

'tie JBJHttMMVBpto'evacablc Trust and the^•••H^M^Irrevocable Trust were not established, and
are not managed by an independent non-profit Hs»ocJaflon.4nfs.a513PCp(d)(4}(CXO. The Trusts were
established by the Appellant end Appellant's husband and an managed by the Appellant's family members as
Trustees. 42 U.S.C. § 1396p(d)(2XA)(0 and (11), A pooled trust account wu not established tor the benefit of the
Appellant or her husband by a parent, grandparent, legal guardian, or court; rather, the Trusts were established by
the Appellant end her husband for their benefit during their lifetimes. 42 U.S.C. § 1396p(d)(4)(C) (Hi). Likewise,
there is no lo-called payback clause in either Irrevocable Tnut providing that stntas having paid Medjoaid benefits
will bo repaid from trust assets on the death of the Appellant or her husband 42 U.S.C. gl)96p(d)(4)(CXlv).
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Qualifying Income Trusts or Miller Trusts6 and (3) pooled trusts. 42 U.S.C. §1396p(d)(4)(A); 42
U.S.C. §l396p(d)(4)(B); 42 U.S.C, §1396p(d)(4)(C).

not special needs trusts or pooled trusts and therefore, do not qualify for the limited carve out
exemptions. 42 U.S.C. §1396p(d) et scq. Thus, the general rule recognized by the Lewis Court
that trust assets will be counted in a Medicaid eligibility determination applies to the to the
Appellant's Trust and her husband's Trust. Lewis, at 333.

Even though the Lewis Court was focused on the statutory exemptions for pooled trusts, it
discussed the legislative history and congressional intent in replacing the former MQT statute
with the current and controlling statute governing the treatment of trusts in a Medicaid eligibility
determination. 42 U.S.C. §1396a(k); 42 U.S.C. §1396p(d) etseq.

In enacting the 1rust provisions of OBRA 1993, Congress provided a comprehensive
system for dealing with the relationship between trusts and Medicaid eligibility. After
limited success with the Medicaid Qualifying Trusts provisions enacted in 1986,
Congress made a deliberate choice to expand the federal role in defining trusts and their
effect on Medicaid eligibility....

Congress made a specific choice to expand the types of assets being treated as trusts
and to unambiguously require States to count trusts against Medicaid eligibility. Its
primary objective was unquestionably to prevent Medicaid recipients from receiving
taxpayer-funded health care while they sheltered their own assets for their benefit and the
benefit of their heirs,.. (Emphasis added).

Lewis v. Alexander, 685 F.3d 325,343 (3d Cir. 2012).

This language supports MassHealth's interpretation of the Medicaid statute governing the
treatment of trusts, that eligibility determinations are to be guided by the policies and purposes
underpinning the Medicaid program, including the eligibility determination in the within matter.
Lewis v. Alexander, 685 F.3d 325,343 (3d Cfc. 2012). Thus, Appellant's co-counsel's criticisms
that MassHealth cites generally to the Shelales case in which the Appeals Court was reviewing
the Agency's interpretation and application of Medicaid law as amended by the Deficit

Trusts meant to qualify for the exemption at 42 U.S.C. § I396p(d)(4)(B), also referred to a Medicaid Qualifying
Income Trusts or Miller Trusts, may only be found to be exempt in a State which does not make Medicaid available
to all "medically needy" Individuals for nursing fticillty services or in so-called "Income cap states." Ssa generally
POMS SI 01730.04B(D). In so-culled "income cap statea," in which Miller or Income Only Trusts are permissible,
the Trust is composed of the applicant's monthly pension, social security, and other income and the Trust makea it
possible for the individual to qualify for mining borne ewe under Modicald even though the applicant's income
axcaeds Medicaid eligibility limits. Like special-needs trusts and pooled trust, Medicaid Qualifying Income Only
Trusts require the trust to contain a provision that any state having provided Medicaid benefits will be repaid from
the trust assets upon the death of the Medicaid recipient-Beneficiary of the Trust. 42 U.S.C. §1396p(dX4XBXiD-
Massachusetts has "medically needy programs" and is not an "income cap" state; therefore MftMHeaHh does not
recognize an exemption for Medicaid Qualified income Trusts. Likewise, the Agency's regulations governing the
treatment of trusts contain no corresponding MassHealth regulation reflecting this federal provision. 130 CMR
520.021 - 130 CMR 320.024.
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Reduction Act of 2005 by reference to the purpose of the Medicaid program and the specific
amendments thereto, ore unavailing and do not advance her claim of eligibility. (Appellant's
Memorandum, p.p. 33,34), See generally Shelales v. Dtr. of the Office of Medicaid 75 Mass.
App, Ct. 636, 640-641 (2009) (in affirming the Agency's interpretation of federal Medicaid law
in light of the clear purpose and intent of the Medicaid program, the Court stated "MassHealth's
interpretation more reasonably comports with the Federal and State legislative and regulatory
scheme for providing a needs-based program aimed at maximizing the use of personal funds for

long-term care before relying on public funds.")- Nonetheless, as with all citations in all legal
memoranda, should a hearing officer find alter reviewing Shelales that it not persuasive of
instructive, the hearing officer Is, of course, free to disregard it

Appellant seems to suggest that "income-only trusts" have somehow been endorsed as
permissible means to insulate Medicaid applicants' assets for themselves and their heirs in order
to obtain taxpayer subsidized medical and nursing home care, (Appellant's Memorandum, p. 2,
3). However, this is not consistent with legislative history, the Medicaid statute and amendments
thereto, and Medicaid case law interpreting the same. While the Cohen, Lebow and Guerriero
cases are highly influential, It is important to remember that in each of those cases the Court was
examining trusts under the MQT statute enacted by Congress in 1986,42 U. S .C. § 1396a(k),
which applies to bre August 11,1993, (Appellant's Me andum, p. p. 14,15).

were established by Appellant and her husband on May 10,2007, and so are governed by the far
stricter provisions enacted by Congress under OBRA '93 found at 42 U.S.C. jj 1396p(d) etneq,
Ford v. Comm 'r Div, ofMed Assist., Mass. App. Ct 1:28 Decision 08-P-2091 (October 19,
2009)("The new rules, which the parties agree are stricter than the old ones, apply only to trusts
created after the effective date of the 1993 act.,, We agree with the Superior Court judge that we
need not decide which rules apply, because the applicant jrgument fails even under the more
forgiving pre-1993 standard."). Likewise, thcf0HHIHiiWIlTOVOCablc Trust and the

flHMHH00^Irrevocable Trust dated SJay 10,2007 were drafted prior to the Appeals
icision in Dohsrty v. Dtr, of the Office of Medicaid. 74 Mass. App. Ct. 439,441 (2009)

(In upholding the Agency's determination that the trust was fully countable, the Court stated that
the provision disallowing principal distributions to the Medicaid applicant was not in and of
itself controlling because "this clause may not be read in isolation; rather it must be construed
and qualified in light of the trust instrument as a whole."). (Appellant's Memorandum, p. 27).

Case law interpreting OBRA '93 and 42 U.S.C. §1396p etseq. is evolving and further informed
by Congressional intent and the Deficit Reduction Act of 2005 which sought to close loopholes
in Medicaid law. Both courts and Congress have repeatedly attempted to protect Medicaid funds
for those who are truly needy as opposed to those who attempt to use various devices to shelter
assets for themselves and their families while simultaneously obtaining Medicaid welfare
benefits. C'... When affluent individuals use Medicaid qualifying trusts and similar "techniques'
to qualify for the program, they are diverting scarce Federal and State resources from low-
income elderly and disabled individuals, and poor women and children. This is unacceptable..."
Cohen v. Comm 'r Division ofMed Assist, 423 Mass, 399,403-404 (I996)(clting H.R. Rep. No,
265,99th Cong., Jrt Sess., pt. 1, at 72 (1985)); see also Miller v. Dep't of Social & Rehabilitation
Services, 275 Kan. 349,362 (2003); Deficit Reduction Act of 2005* ("The current statute has

7 Deficit Reduction Act of 2005, Pub. 109-171, became effective February 8,2006.
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loopholes that allow wealthy seniors to qualify for Medicaid. Let me make one point clear-
Medicaid exists to protect the most vulnerable, not the most wealthy We need a fair, equitable
policy. We need to protect the Medicaid Program for those who need it most. The legislation
before us today addresses this situation by closing the loopholes in Medioald, First, it prevents
seniors from intentionally protecting their assets * people should not be allowed to hide their
money in order to receive Medicaid nursing home coverage. .. .1 don't want to make it harder for
people who really need the Government's help. But I do want to prevent seniors from
intentionally taking advantage of the system. We need to protect Medicaid for those who need it
most.") 151 Cong. Rec. S14202-02,2005 pec. 21,2005)(statement of Sen. Hatch); Doherty v.
Dir. of the Office of Medicaid, 74 Mass. App. Ct 439,443 (2009) (In finding principal of a trust
countable despite provision stating principal may not be distributed to the applicant, the court
noted the prohibition against allowing Medicaid applicants to receive public assistance while
preserving assets for their heirs); see generally, Matter of Aldington v. Dowllng, 213 A,D.2d
1080,1081,624N.Y.S.2d 499 (1995)("it has been observed that '[t]he word "needy" does not
encompass a person who may create that need by failing or refusing to provide for her own
needs" (citations omitted)). Thus, Appellant's submission of Exhibit B, which apparently issued
on April 29,1992, more than two decades ago has no evidentiary value to the state of Medicaid
law or MassHealth regulations as they currently stand. Likewise, while the State Medicaid
Manual and HCFA Tnusmittal 64 can be instructive and offer guidance, the provisions
concerning trusts were drafted in November of 1994.* (Appellant's Memorandum, p,p. 8, 9).

Appellant claims that the 1977 case of Dana v. Gring in which the SJC examined a trust under
the Internal Revenue Code has relevance in a Medicaid eligibility determination. 374 Mass. 109
(1977). (Appellant* s Memorandum, p. 3). Given the case predates OBRA '93 and was not
applying the specific Medicaid statute governing the treatment of trusts in an eligibility
determination it has no relevance to the matter before Agency. The "any circumstances" test that
must be applied to self-settled inter vivos trust under the Medicaid statute and in an eligibility
determination is not applied by the IRS when it evaluates tax liabilities involving trusts.
(Appellant's Memorandum, p.p. 11). Similarly, determining what tax liabilities and/or credits
may apply in the calculation of taxes is far different than determining Medicaid eligibility for
taxpayer subsidizing medical and nursing home care and where there is a specific statute on
point.

Medicaid is a statutory program and as such it laws cannot be trumped by common law, state law
or equitable principles. See generally Nissan Motor Corp, v, Comm 'r of Revenue, 407 Mass.

8 "HCFA [Health Care Financing Administration, now called Centers for Medicare and Medicaid Services, or
"CMS"] commonly ieiuei policy transmittals giving direction to the states regarding the application or
Implementation of the fedora) statutes. Transmlttal 64 [Is] the pertinent policy statement hen..,," Johnson v. Guhl,
166 F.Supp.2d 42,48 (D.N.J., 2001)."... HCFA' policies Including Transmlttal 64. ere entitled to some deference
by the reviewing courts as long as they ore consistent with the plain language and purpose of the statute, and If they
are consistent with prior administrative views." Id ai 49.
9 Appellant's citation to the Agency's Opposition to Plaintiff's Motion for Judgment on the Pleadings in the Doherty
Superior Court action Is taken out of context. Agency eotuuel was addieailng opposing counsel's contract argument
in the Plaintiff's Motion for Judgment on me Pleading*. Nonetheless It Is Irrelevant In light of the Appeals Court
decision upholding the Agency's determination that the principal was countable, Doherty v. Dtr, of (fa Office of
Medfoald, 74 Mass. App. Ct. 439,441 (2009). Likewise, Appellant's arguments related to estate recovery are not
relevant to an application of 42 U.S.C. §!396p(d) etseq. (Appellant's Memorandum, p. 13,14),
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153,162 (1990) (there is no equity where a statute expresses a clear rule of law); G.L. c. 118E §
48 (the Board of Hearings is expressly not granted any sort of "equitable" authority, and Author,
does not allow any disregard of controlling Medicaid law); 130 CMR 610.082(C)("Thc decision
must be rendered in accordance with the law."). The state Medicaid statute and regulations are to
be construed as showing a primary intent that the MassHealth agency comply with federal law in
order to receive federal financial reimbursement. Youvitle Hospital v. Commonwealth, 416
Mass. 142,146 (1993); Cruz v. Commissioner of Public Welfare, 395 Mass. 107,112 (1985); see
also G.L. c. USE, § 11; 130 CMR515.002(B). The MassHealth regulations themselves make
this point. "These regulations are intended to conform to all applicable federal and state laws and
will be interpreted accordingly.'* 130 CMR 315.002(6). See also 130 CMR 520.018; 130 CMR
320.021. As the single state agency, MassHealth U charged with ensuring that all federal and
state laws that govern the Medicaid program are followed. See generally 42 U.S.C. § 1396
(setting forth Medicaid's purpose to provide medical assistance "on behalf of those "whose
income and resources are insufficient to meet the costs...."); G.L, c. 6A, § 16 (designating the
Agency as the state Medicaid entity charged with developing policies and programs to
implement shared federal-state program); G.L. c. 11BE, §§ 1,2,7(g), 7(h). Thus, MassHealth's
interpretation and implementation of Medicaid law must be undertaken in light of both the
federally mandated purpose of the Medicaid program and the clear federal policies supporting
that mandate. See generally Afaes Case, 451 Mass. 171,182 (2008) (internal citations omitted)
(reaffirming principal of deference to agency especially where agency acts based on its policy
expertise); Dowel! v. Comm'r of Transitional Assistance. 424 Mass. 610,613 (1997).

Appellant also discusses the Social Security Administration and refers to particular provisions of
the Program Operations Manual System ("POMS") which Social Security employees use as
guidance to process claims. (Appellant's Memorandum, p.p. 9,10). As a general rule, the
eligibility requirements for Medicaid cannot be more restrictive than SSI; however, this general
rule is tempered by provisions of the federal Medicaid statute that are unique to Medicaid. 42
U.S.C. §1396X0(2); 42 U.S.C, §1396p et seq. Accordingly, while POMS may, in certain
instances, be instructive it is not inevitably dispositive. In any case, Social Security employees
are explicitly instructed in POMS not to determine whether a trust is countable for Medicaid
purposes. SI 01730,048(E) concerning Medicaid Trusts states:

When you discover a trust, follow the procedures in SI 01120.200 to determine if the
trust is countable for SSI purposes. If the individual resides in a section 1634 State, do
not attempt to determine whether the trust is countable or excludable for Medicaid
purposes or whether counting it as income and/or resources and/or treating it as a transfer
might be waived by the Medicaid State agency.... Existence of a Medicaid trust will
result in a referral of the case to the Medicaid State agency for a Medicaid eligibility
decision. Explain to the individual that the Medicaid State agency will determine
Medicaid eligibility."

Massachusetts is a 1634 state. Thus, Social Security employees are instructed not to apply
provisions of POMS to the trust and determine if it countable for Medicaid purposes. In
addition, even when reviewing trusts for SSI purposes, employees are instructed to refer the trust
for legal review if there are complex or unresolved factors. SI 01120.200(J)(l)(c)0'If there arc
any unresolved issues that prevent you from determining the resource status of the trust, or there
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are issues for which you believe you need a legal opinion, follow your regional instructions...");
SI 01120.200(L)(4)(<TYU8t requires legal review."). It is the Appellant's burden to prove her
eligibility for MassHealth long-term care benefits, and the issue beforotheHearin^Offlcer is
whether under federal Medicaid law and MaasHealth regulations thefl^BHH|MP
Irrevocable Trust and the^^^HHRB Irrevocable Trust are countable in the Appellant's
Medicaid eligibiUty determination, Hot SSI benefits. 130 CMR 520.007; G.L. c. USE, §§20,
47A; M* generally Goldberg v. Kelly. 397 U.S. 254 (1970).

Likewise, Appellant's discussion of and citation to general trust principles, treatises, debtor-
creditor law, and eaaes unrelated to a Medicaid eligibility determination do not control the
application of the Medicaid statute dictating the treatment of trusts to Appellant's Trust or her
husband's Trust. (Appellant's Memorandum, p.p. 3-9,9-10,18-25.29-33). 42 U.S.C.
§1396p(dX2XCXiXiv)i tebow v, Comm'r ofDiv. ofMed Assistance, 433 Mass. 171,172
(2001)(wThe purpose of the statute is to prevent individuals &om using trust law to ensure their
eligibility for Medicaid coverage, while preserving their assets for themselves or their heirs.");
Strand v. Rasmussen, 648 N,W.3d 95,101 (2002)C'In 1986, Congress attempted to close the
'loophole' in the federal Medicaid act by promulgating provisions prohibiting Individuals with
considerable means from utilizing the law of trusts to secure eligibility for public welfare
benefits."); Sands v, Commonwealth of Massachusetts, EOHHS, Office of MedtcatdS\JCV2Qll~
3537-A, p.p. 8,9 (April 28.2014) (Wilkins, J.) (The Court found unpersuasive Plaintiffs
citations to trust cases unrelated to the interpretation of self-settled inter vivos trusts under the
Medicaid statute); see also generally Centennial Health Care Investment Corp, v, Comm 'r. of the
Div. o/M&d Assist,, 61 Mass. App. Ct. 320,327 (2004)(a party cannot rely on common law
contract concepts to circumvent "the overriding design and purpose of the medical assistance
laws and the broad authority afforded the division in implementing the Legislative
objectives,..."). While Appellant claims that "there is a presumption under trust law that
principal is not available to the current beneficiary," under the Medicaid statute and in a
Medicaid eligibility determination, the presumption is just the opposite, that is, that all Trust
assets are available: and countable, (Appellant's Memorandum, p. 5). Lewis v. Alexander, 685
F.3d 325,333 (3d Cir. 2012) ("In the 1993 OBRA amendments, Congress established a general
rule that trusts would be counted as assets for the purpose of determining Medicaid eligibility.");
Family Trust ofMassachitsetts, Inc. v. United States, _ U.S. App. D.C. , No, 12-5360 (June
28,2013) ("Under statutory 'trust-counting* rules, a trust corpus is generally counted as en asset
for the purpose of the eligibility limits." (Citations omitted)).

Under Appellant's analysis only if there is a provision in a trust explicitly stating that principal
may be "distributed" to the applicant and/or spouse would MassHealth be able to count die
principal. Such an interpretation is in opposition to the federal Medicaid statute dictating the
treatment of trusts and countable assets, the line of cases interpreting the same as well as the
precatory language of 130 CMR 520.023,42 U.S.C. g!396p etseq.; Cohen v. Comm'r ofDtv. of
Med Assist, 423 Mass. 399,419-421 (1996)(finding that a probate court order stating trust
assets were not accessible by an applicant for Medicaid did not render those trust assets
inaccessible or non-countable in an eligibility determination); Doherty v, Dir. of the Office of
Medicaid, 74 Mass. App. Ct. 439 (2009) (Despite provision in the trust stating principal may not
bo distributed to the Medicaid applicant, the Court upheld the Agency's determination that the
principal was available and countable in her eligibility determination.). MassHealth regulation



09/28/2014 12:46 FAX 9788639301 INK MEC 1010/012

130 CMR 520.023 provides that for trusts created on or after August 11,1993, "resources held in
a trust are considered available If under any circumstances described in the terms of the trust,
any of the resources can be made available to the individual" (Emphasis added.) This
regulation does not use the term "distributed to." Subsection 130 CMR 520,023(C)(l)(a) further
elucidates: "Any portion of the principal or income from the principal (such as interest) of on
irrevocable trust that could be paid under any circumstances to or for the benefit of the individual
is a countable asset," (Emphasis added). Thus, any portion of the income or principal that may,
under the terms of the Trust, be used for the benefit of the individual is considered available and
countable. 130 CMR52Q.023(C)(l)(a), Likewise, financial eligibility Is based on the total value
of countable assets owned by or available to applicants and their spouses whether or not those
assets aie actually received. 130 CMR 520.003(A); 130 CMR 520.007; 42 U.S.C. §1396p(h).

In addition to the broad authority the Trustee has under specifically enumerated powers in
Article V, Paragraph 1S(A) states: "The powers granted in this Article shall be in addition to
those granted by law and may be exercised and may be exercised even after termination of all
trust assets hereunder until actual distribution of all Trust Principal, but beyond the period
permitted by any applicable rule of law relating to perpetuities/' As discussed in MassHealuYs
legal opinion, O.L. c. 203, §25A provides; "The trustee under a will or other instrument may, if
the trust does not otherwise provide, invest the income or principal of the trust fund in policies of
life or endowment insurance or annuity contracts, issued by a life insurance company duly
authorized to transact business in the commonwealth pursuant to chapter one hundred and
seventy-five, on the life of any beneficiary of the trust or on the life of any person in whose life
such beneficiary has an insunUe interest" Pursuant to Article H(A), the Appellant is a
Beneficiary of her Trust and is entitled to income distributions. The powers and discretion
afforded the Trustee under Article V shows there are circumstani >s where the principal is
available for the Appellant's benefit under tha^^M^g|[BpPtrrqvocable Trust
principal is available for the benefit of the Appellant'anusbanaunder the j
Irrevocable Trust. Consistent with the congressional directive that "unambiguously require
States to count trusts against Medicaid eligibility", the broad "any circumstances" test applies to
all provisions of a trust, lewis v. Alexander, 685 F.3d 325.343 (3d Cir. 2012); 42 U.S.C. §1396p
et seg. Nonetheless, the Trustee using the value of principal to purchase an annuity, long-term
care insurance policy or any other asset(s) does not mean that asset-principal is no longer held in
the Trust because the Trust is the owner of the policy, but it does mean that the principal is
available to be used for the benefit of the Appellant and spouse, rendering the principal
countable. 130 CMR 520.023(wresoun:es held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made available to
the individual"). (Emphasisadded,).

Appellant's discussion related to qualifying annuity payments to an income component and
principal component is not persuasive. (Appellant's Memorandum, p.p. 22-23), Federal
Medicaid law and MassHeaith regulations governing the countabllity of annuity income does not
make a distinction between income and principal in counting annuity payments. 130 CMR
520.023(C)(l)(a); 130 CMR 520.009(D) (unearned income Includes annuities); 20 CFR §
416.1121 (countable unearned income includes annuity payments); see also generally Q.L. c,
203, §25A; Sands v. Commonwealth of Massachusetts. SOfffiS* Office ofMedtcald SUCV2013-
3S37-A, p.p. 10-13 (April 28,2014) (Wilkins, J.) (In affirming the Agency's decision, the Court
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agreed that the option to use trust principal to purchase an annuity on behalf of the applicant-
income beneficiary were properly cited by the hearing officer as reason to find Trust principal
countable). Appellant's argument seeks to compel the Agency to treat the Trust under general
trust laws and principles, which is a contrary to the Medicaid statute. 42 U.S.C,
§1396p(d)(2)(C)(i)-(iv).

Irrevocable Trust, not only does the Trustee have authority to utilize the value of the principal for
the benefit Appellant and community spouse, but under the terms of Trust, the principal is
directly available to the Appellant and spouse. The Appellant and spouse have explicit authority
to "without approval or consent of any person in a fiduciary capacity, the power to reacquire the
trust corpus and Trust Principal by substituting property of an equivalent value" under Article
II(C) of their respective Trusts, Trust counting turns on an analysis of availability under any
circumstances and, nonetheless, is a trust provision that may be factored in when reviewing the
instrument as a whole to determine its cumulative effect Doherty v. Dir. of the Office of
Medicaid, 74 Mass, App. Ct 439,441 (2009) (In upholding the Agency's determination that the
principal was countable, the Court remarked on the fluid nature of the instrument and flexibility
afforded the Trustee and stated that the provision disallowing principal distributions to the
Medicaid applicant that "this clause may not be read in isolation; rather it must be construed and
qualified in light of the trust instrument as a whole."). (Appellant's Memorandum, p.p. 11,12).
Article II(C) is a provision allowing the Appellant and spouse, regardless of Article II(A) to
reclaim the principal they transferred into their respective Trusts, and supporting a finding that
the principal is available.

Likewise, the other powers retained by Appellant and her husband in their instruments, such as
the Power of Appointment in Article HI(E) which Appellant claims are irrelevant, show a
"degree of authority" and control over the administration of the Trusts and the assets contained
therein. (Appellant's Memorandum, p. 11,30,31). As just some of the terms of the Trust
demonstrate: (1) under Article III(A) principal distributions may not be made toj
^HiVHHil^ndAHim^vithout the written consent of all "adult beneficiaries**
since the Appellant is a Beneficiary pursuant to Article II(A) she may veto such distribution of
principal; (2) Appellant has the right to modify, amend or alter beneficial shares under Article
III(E); (3) Under Article V1(F), Appellant reserved the right to terminate and replace any
Trustee, though she is precluded from serving as Trustee, see also Article VI(A) and (D); and,
(4) Appellant has the right to reacquir* principal by substituting other property pursuant to
Article n(C). As the Court in Sands noted: "the Medicaid rules were designed to prevent people
from attaining Medicaid eligibility by setting up trusts that impaired their ownership in minor or
material ways, while preserving the significant incidents of ownership," Sands at 13, citing
Cohen at 403. Retaining sufficient control over and access to Trust property and the
administration of the Trust is evidence of the fluidity and "flexibility" of the instrument. Doherty
v, Dir. of the Office of Medicaid, 74 Mass. App. Ct. 439,441 (2009) (In upholding the Agency's
determination that the principal was countable, the Court remarked on the fluid nature of the
instrument and flexibility afforded the Trustee and stated that the provision disallowing principal
distributions to the Medicaid applicant that **thls clause may not be read in isolation; rather it
must be construed and qualified in light of the trust instrument as a whole.**); Cohen v. Cotnm >
of the Z)/v. ofMed. Asstst,. 423 Mass. 399.403 (1996)(Explaining that the rule for self-settled

10



09/26/2014 12 :47 FAX 8788638301 T W K MEC ©012/012

trusts is addressed to an arrangement "concocted for the purpose of having your cake and eating
it too"); Lebcw v. CommV ofDtv. ofMed Assist., 433 Mass. 171,172 (2001)(Re|ecting the use
of trusts "... whereby funds appear to be out of the individual's control, yet generally arc
administered by a family member or loved one."). Thus, in determining whether principal is
countable, control a Settlor or Grantor retains in over an irrevocable trust and access to principal
are factors to be considered in arriving at the trust's cumulative effect

Appellant's co-counsel claims that the Appellant did not know the reason for the denial until the
time of the fair hearing and was denied due process. (Appellant's Memorandum, p. 36).
However, according to the MassHealth Representative she spoke with Appellant's counsel of
record and he was aware that MassHealth found the Trusts countable prior to the hearing. In
addition, Attorney Vultaggio submitted a Memorandum in Opposition to MassHealth's Denial of

jnto the record at the July 15,2014 hearing in which he discusses the^HBBI
' Irrevocable Trust.10 Likewise, the hearing officer has given Appellant ample time to

'relevant legal argument and is reconvening the hearing at Appellant's request.

Lastly, Appellant's statement that a denial of the appeal would result in the nursing facility
having no recourse for payment is irrelevant and nonetheless cannot allow for the disregard of
Medicaid law in the Agency's eligibility determination. (Appellant's Memorandum, p. 28,29).
To adopt such a rationale for finding this Appellant eligible would mean that the Agency could
never impose a period of disqualification for nursing home benefits when any applicant
gratuitously transferred assets to family members or others, thereby nullifying 42 U.S.C.
§1396p(c). The Agency has no discretion to ignore or negate federal or state Medicaid law.
Likewise, it is indisputable that Appellant has an interest in her Trust because, at a minimum, she
is entitled income distributions. See Trust Article II(A)("Thc Trustee shall distribute to the
Grantor or apply for her benefit such amount of net income only as the Trustees believe desirable
from time to time for the Grantor's health, support in reasonable comfort, best interests, and
welfare..,").

10 The legal instruments received by the legal unit from the MassHealth Enrollment Center were the]
••••p Irrevocable Trust and its Schedule A, thKJfffjtffljftfmvacdbte Trust and its Schedule.
Wo^uttclaim Deeds executed by the Appellant andTernusbandal wing their interest In the,
flHM Massachusetts real estate transferred to the Trustees of their respective Irrevocable Trurt. It was not until

nuy that the legal unit became aware there was another tniBtorthat more other assets were bald in the
Irrevocable Trusts. The legal luh daeanotl^e^cmy of uiQfl00toaIty Trust or copies of documents
evidencing the other assets in theMBll j^P* Irrevocable Trust or Its administration during the look-buck
period. Therefore, it is not known if anyoftSHIquid assets of the trusts have been made available to or used for the
benefit of the Appellant and/or spouse during the look-back period. Likewise, It to not known If Income
distributions have actually been mode during the look-back period. If income was paid to someone other than the
applicant and spouse end/or added to the principal sod .the principal were not countable, these would be
disqualifying transfers. 130 CMR 520.023(C)OXC) ""d 13° CMR 520.019(C),
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