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INTRODUCTION 

The defendants, Marylou Sudders, in her official capacity as Secretary of the Executive 

Office of Health and Human Services, Daniel Tsai, in his official capacity as Director of the 

Office of Medicaid, and Maura Healey, in her official capacity as the Attorney General of the 

Commonwealth of Massachusetts (collectively, "Defendants") hereby oppose the Plaintiffs 

motion for judgment on the pleadings and cross-move for judgment on the pleadings. Plaintiff 

Nancy Perzanowski seeks judicial review, pursuant to G.L. c. 3 OA, § 14, of a final decision of 

the Medicaid Office ("MassHealth").1 In that decision, MassHealth held that two pieces of real 

estate - Perzanowski's former home and another property - that Perzanowski had placed in an 

irrevocable trust were "available assets" for purposes of determining her eligibility for Medicaid 

benefits, and, because those two properties were valued at $382,300 (and thus over the $2,000 

asset limit), that Perzanowski was not eligible for benefits. 

The Court should affirm MassHealth's decision. A former home placed in an irrevocable 

trust is nevertheless a countable asset if the home is "available" to the applicant under the terms 

of the trust. Here, the trust allows Perzanowski to live in the home for the rest of her life, 

making it an available asset. Similarly, the other property in the trust was countable because, 

under Medicaid law, principal in a trust is an available resource if there is any set of 

circumstances under which it can be paid "to or for the benefit of the individual," and there was 

at least one set of circumstances under which the trustee could use all of the principal attributable 

to the other property for Perzanowski's benefit. Because MassHealth's decision is supported by 

substantial evidence and in accordance with the law, judgment should enter in favor of the 

Defendants. 

1 The Medicaid Office is the single state agency that administers the Medicaid program in 

Massachusetts. The Medicaid Office is referred to here as "MassHealth," the name commonly 
used to refer to both the agency and the Medicaid program in Massachusetts. Needham v. Dir. of 

the Office of Medicaid, 88 Mass. App. Ct. 558, 558 n.2 (2015). 
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STATUTORY AND REGULATORY FRAMEWORK 

Established in 1965, the Medicaid program is a cooperative federal-state program 

providing payment for medical services to needy individuals who are unable to pay for their own 

care. Tar in v. Comm 'r of the Div. of Med. Assistance, 424 Mass. 743, 746 (1997). The purpose 

of the Medicaid program is to provide medical assistance to those "whose income and resources 

are insufficient to meet the costs of necessary medical services." 42 U.S.C. § 1396-1. State 

participation in the Medicaid program is voluntary, but in order to receive federal funding a state 

program must comply with federal law and regulations. Tarin, 424 Mass. at 746. 

Federal law requires that "all applicants for and recipients of Medicaid must meet certain 

financial eligibility requirements." Id. at 747; 130 C.M.R. § 520.001. To qualify for 

MassHealth, "[t]he total value of countable assets owned by or available to" an applicant cannot 

exceed $2,000 per individual. 130 C.M.R. § 520.003(A)(1).2 Countable assets "include assets to 

which the applicant or member or his or her spouse would be entitled whether or not these assets 

are actually received when failure to receive such assets results from the action or inaction of the 

applicant, member, spouse, or person acting on his or her behalf." 130 C.M.R. § 520.007. 

The expectation is that individuals will "deplete their own resources before obtaining 

[Medicaid] assistance from the government." Lebow v. Comm 'r of the Div. of Med. Assistance, 

433 Mass. 171,172 (2001). Unfortunately, some individuals "devise strategies to appear 

impoverished in order to qualify for Medicaid benefits." Id. One common strategy has been "to 

transfer assets into an inter vivos trust, whereby funds appear to be out of the individual's 

control, yet generally are administered by a family member or loved one." Id. This is done on 

the theory that trust assets do "not count as the grantor's assets and thus do not raise the grantor 

2 The asset limit of $2,000 set forth in the state regulations is in accordance with federal 

law, which sets $2,000 as the resource limit for applicants for Supplemental Security Income 
("SSI") benefits. See 42 U.S.C. §§ 1382(a)(1)(B), 1382(a)(3)(A); 130 C.M.R. § 520.016(A). 
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above the level of indigency needed to qualify for public assistance" because the assets were in 

trust. Cohen v. Comm'r of the Div. of Med. Assistance, 423 Mass. 399, 402 (1996). 

To address this problem. Congress enacted statutory provisions intended "to prevent 

individuals from using trust law to ensure their eligibility for Medicaid coverage, while 

preserving their assets for themselves or their heirs." Id. at 402-03. Specifically, and relevant to 

this case, Congress has enacted 42 U.S.C. § 1396p(d), which applies to trusts - like the one that 

Perzanowski created - established after 1993.3 That statute provides that for individuals who 

have established an irrevocable trust and are seeking to establish Medicaid eligibility: 

if there are any circumstances from which payment from the trust could be made 

to or for the benefit of the individual, the portion of the corpus from which, or the 
income on the corpus from which, payment to the individual could be made shall 

be considered resources available to the individual[.] 

42 U.S.C. § 1396p(d)(3)(B)(i). MassHealth has promulgated a cognate regulation for 

irrevocable trusts established after 1993, providing that "[a]ny portion of the principal or 

income from the principal (such as interest) of an irrevocable trust that could be paid 

under any circumstances to or for the benefit of the individual is a countable asset." 130 

C.M.R. § 520.023(C)(1)(a). The regulation also specifically states that "[t]he home or 

former home of a nursing-facility resident or spouse held in an irrevocable trust that is 

available according to the terms of the trust is a countable asset. Where the home or 

former home is an asset of the trust, it is not subject to the exemptions of 130 CMR 

520.007(G)(2) or (G)(8)." 130 C.M.R. § 520.023(C)(1)(d).4 

3 Trusts created prior to 1993 are governed by 42 U.S.C. § 1396a(k) (1986), which 
Congress repealed and replaced with § 1396p(d) in 1993. See Cohen, 423 Mass. at 406. There is 

no dispute here that Perzanowski is an individual who established a trust governed by 42 U.S.C. 

§ 1396p(d) and the parallel state regulation. 

4 Sections 520.007(G)(2) and 520.007(G)(8) exempt real estate from "countable assets" in 
certain circumstances. Under § 520.023(C)(1)(d), those exemptions do not apply to a home held 

in an irrevocable trust "that is available according to the terms of the trust." This is the provision 

pursuant to which Perzanowski's home is a countable asset here. See infra at 8-13. 
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Under these provisions, "MassHealth's task [is] to determine whether '[a]ny portion of 

the principal' held by [the grantor's] trust could 'under any circumstances' be paid 'to or for 

[the grantor's] benefit.'" Doherty v. Dir. of the Office of Medicaid, 74 Mass. App. Ct. 439, 440 

(2009). See also Lebow, 433 Mass. at 177-78 ("The issue is not whether the trustee has the 

authority to make payments to the grantor at a particular moment in time. Rather, if there is any 

state of affairs, at any time during the operation of the trust, that would permit the trustee to 

distribute trust assets to the grantor, those assets will count in calculating the grantor's Medicaid 

eligibility.") (emphasis in original). General trust principles, while relevant to understanding 

the provisions of a trust, are not controlling with respect to determinations of Medicaid 

eligibility, which are based solely on the provisions of federal and state Medicaid law. See 

Needham v. Dir. of the Ojfice of Medicaid, 88 Mass. App. Ct. 558, 563 n.13 (2015) (reformation 

of a trust as approved by state Probate Court as a matter of state law did not determine question 

of grantor's eligibility for Medicaid benefits, which was based on federal law: "[h]ere we deal 

not with a question of State law, but a question of eligibility governed by Federal law, as 

supplemented by State statutes and regulations that follow the Federal mandate").5 

FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff Nancy Perzanowski, who was 87 years old at the time of the administrative 

hearing, established an irrevocable trust on January 15, 2009. Administrative Record ("AR") 5, 

97-104. On the same day that she established the trust, she conveyed to the trust for no 

consideration title to two pieces of real estate that she individually owned: a property at 115 

Steiger Drive, Westfield, Massachusetts ("Steiger Drive Property") and a property at 139 Rear 

Meadow Street, Westfield, Massachusetts ("Rear Meadow Property"). AR 6. Perzanowski's 

5 Although Perzanowski has named the Attorney General as a defendant in this case, an 
examination of the relevant statues and regulations makes clear that, as is more fully explained 

herein, the Attorney General has no role in the interpretation or application of the Medicaid 
statute or in the adoption of the regulations at issue in this case. See infra at 18-19. 

4 



two sons are the co-trustees and are named beneficiaries of the trust under the Schedule of 

Beneficial Interests, which, in accordance with Article 3 of the Trust, only becomes operative 

after the death of Perzanowski. AR 5, 6, 97,104. Perzanowski retains the right to change the 

Schedule of Beneficial Interest at any time. AR 6, 102 (Article 11). Pursuant to the terms of the 

trust, Perzanowski is the sole beneficiary of the trust during her lifetime. AR 97-98. 

The trust provided that during Perzanowski's life, the trustees would periodically 

distribute "as much of the net income only" of the trust property as they in their sole discretion 

deemed necessary to Perzanowski or for her benefit, even if she became a resident of a nursing 

home or long-term care facility. AR 7, 97 (Article 2, Sections A & B). The trust also provided 

that "[t]here shall be no distribution of principal to or for the benefit of the Grantor" during her 

lifetime. Id. That said, the trust also provided that Perzanowski "shall have the right to reside in 

the [Steiger Drive Property] and utilize the [Rear Meadow Property] for the rest of her life, 

PROVIDED, however, that she is mentally, physically and financially able to maintain the 

property and voluntarily chooses to do so." AR 7, 98 (Article 2, Section C). Under the terms of 

the trust, for as long as Perzanowski resided at the Steiger Drive Property, instead of paying rent 

she would pay "all mortgage loans, utilities, insurance, real estate taxes and normal maintenance 

and cosmetic repairs on the primary residence." Id. (Article 2, Section E). The trust provided 

that capital improvements and major structural repairs in the nature of capital improvements 

could only be made in the discretion of the trustee, but that "[t]he cost of such capital 

improvements shall be paid by the Trustee either from the gross income or the principal of the 

Trust." Id. (Article 2, Section F). The trust prohibited the trustee from selling, disposing of, or 

encumbering either of the two properties in the trust without Perzanowski's written consent. Id. 

(Article 2, Section D). If the trustee did sell one of the properties and purchased a subsequent 

residential property, Perzanowski had "the right to reside in that property upon the same terms 

and conditions" as otherwise set forth in the trust. Id. (Article 2, Section G). 
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On April 17, 2014, Perzanowski applied for MassHealth long-term care benefits. AR 5, 

32. MassHealth denied her application on the basis that she had countable assets totaling 

$382,986.84, which exceeded the $2,000 eligibility limit. AR6, 17-18. In calculating 

Perzanowski's countable assets, MassHealth counted both properties held in the trust, valuing the 

Steiger Drive Property at $204,700 and valuing the Rear Meadow Property at $177,600. AR 33

36, 38-39,108. Perzanowski appealed the denial of benefits to the Board of Hearings, which 

conducted an adjudicatory hearing pursuant to G.L. c. 118E and G.L. c. 3 OA. AR 15-16, 30. 

At the hearing, a MassHealth representative explained the basis for the denial of benefits 

and submitted an "appeal packet" containing documents related to Perzanowski's application for 

benefits. AR 3, 32-59,107-109. As part of that packet, the MassHealth representative submitted 

a legal memorandum prepared by an Assistant General Counsel, setting forth MassHealth's legal 

' position. AR 40-59. Perzanowski's counsel appeared and argued why the assets in the trust 

were not countable, and also submitted a legal memorandum. AR 60-62, 109-111. At the 

request of Perzanowski's counsel, the Hearing Officer left the record open to enable the parties 

to submit additional legal memoranda. AR 109,111. Perzanowski's counsel filed a thirteen-

page legal memorandum, AR 78-90, and MassHealth then filed a memorandum in response. AR 

91-96. 

On February 26, 2015, the Hearing Officer issued a final decision denying Perzanowski's 

appeal. AR 1-13. In reaching that conclusion, the Hearing Officer concluded that both the 

Steiger Drive and the Rear Meadow Properties were countable assets under federal and state law. 

Id. at 10-11. He concluded that the Steiger Drive Property was countable because Perzanowski 

had the right to use and occupy it as her home under the terms of the trust, and such use made the 

asset "available" and a countable asset under 130 C.M.R. § 520.023(C)(1)(d). With regard to the 

Rear Meadow Property, the Hearing Officer noted that under the terms of the trust, the Trustee 

could sell the Rear Meadow Property and use all of the proceeds to improve or repair the Steiger 
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Drive Property, which would be for Perzanowski's benefit since she had the right to reside in 

that property for the rest of her life. AR 11. Given that there was some set of circumstances in 

which the trust terms allowed the distribution of the Rear Meadow Property for Perzanowski's 

benefit, that property also was a countable asset under federal and state law. Id. Perzanowski 

then timely filed a complaint pursuant to G.L. c. 3 OA seeking judicial review of the agency's 

decision. 

ARGUMENT 

I. Judicial Review of the Hearing Officer's Decision is Narrow and Deferential. 

Under G.L. c. 30A, § 14, the Court may reverse, remand, or modify an agency decision 

based on the grounds enumerated in chapter BOA, including where the decision was legally 

erroneous; arbitrary and capricious; procedurally defective; or unsupported by substantial 

evidence. G.L. c. 30A, § 14(7); Fisch v. Bd. of Reg. in Medicine, 437 Mass. 128, 131 (2002). A 

party challenging a decision by an agency bears a "heavy burden" of demonstrating the 

decision's invalidity. Massachusetts Ass 'n of Minority Law Enforcement Officers v. Abban, 434 

Mass. 256, 263-64 (2001). When reviewing an administrative decision, a court must consider 

"the entire record, or such portions of the record as may be cited by the parties," and "give due 

weight to the experience, technical competence, and specialized knowledge of the agency, as 

well as to the discretionary authority conferred upon it." G.L. c. 3OA, § 14; Gauthier v. Dir. of 

the Office of Medicaid, 80 Mass. App. Ct. Ill, 783 (2011). This is especially so where a 

"complex statutory and regulatory framework such as Medicaid" is involved. Shelales v. Dir. of 

the Office of Medicaid, 75 Mass. App. Ct. 636, 640 (2009). "[Rjeasonable interpretations by an 

agency of its governing law, which are supported by substantial evidence, must be respected." 

Forman v. Dir. of the Office of Medicaid, 79 Mass. App. Ct. 218, 221 (2011). Because 

Perzanowski has not met her burden under the foregoing standards, the Court should affirm the 

MassHealth decision. 
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II. The Hearing Officer Correctly Held that All of the Trust Principal Is Countable and 

that Perzanowski Therefore Was Ineligible Due to Excess Assets. 

A. Perzanowski's Former Home Was "Available" within the Meaning of the 

State Regulation and Federal Statute and Thus Was a Countable Asset. 

Perzanowski's countable assets include not only the assets she owns, but also those assets 

that are "available to" her. 130 C.M.R. § 520.003(A). Generally, resources held in trusts created 

after August 11,1993 are considered "available" for purposes of determining countable assets "if 

under any circumstances described in the terms of the trust, any of the resources can be made 

available to the individual." 130 C.M.R. § 520.023 (emphasis added); see Lebow, 433 Mass. at 

177-78; Doherty, 74 Mass. App. Ct. at 440. MassHealth regulations specifically provide that 

"[t]he home or former home of a nursing-facility resident or spouse held in an irrevocable trust 

that is available according to the terms of the trust is a countable asset." 130 C.M.R. 

§ 520.023(C)(1)(d). Here, Perzanowski's former home - the Steiger Drive Property — is an asset 

held in the irrevocable trust. AR 5-6, 97-98. Per the express terms of the trust, Perzanowski 

retained the right to reside in that property for the rest of her life. AR 7, 98. Given this right to 

use and occupy the home for her life, the Hearing Officer concluded that under the terms of the 

trust the Steiger Drive Property was "available" to Perzanowski, and therefore a countable asset 

under 130 C.M.R. § 520.023(C)(1)(d). AR 10-11. MassHealth's interpretation of the word 

"available" in the regulation to include "available to use" is reasonable and entitled to deference. 

See Shelales, 75 Mass. App. Ct. at 640-41 (2009) (courts "will not overturn an agency's 

interpretation of its own regulation and statutory mandate unless that interpretation is patently 

wrong, unreasonable, arbitrary, whimsical, or capricious") (internal citations and quotations 

omitted). 

Citing 42 U.S.C. § 1396p(d)(3)(B)(i), Perzanowski asserts that use of her former home 

does not make the home "available" to her for purposes of being a countable asset because mere 

use of property is not a "payment" from the trust's principal. See Plf.'s Mem. at 4-6. But this 
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argument is in error. The federal statute does state that a resource is considered available if 

"there are any circumstances under which payment from the trust could be made to or on behalf 

of' the Medicaid applicant. 42 U.S.C. § 1396p(d)(3)(B)(i).6 However, the Health Care 

Financing Administration ("HCFA")7 - the federal agency charged with enforcement of the 

Medicaid statute, see Rudow v. Comm'r of the Div. of Med. Assistance, 429 Mass. 218,227 n.14 

(1999) - has broadly construed the word "payment" to include the right to use real property. 

Specifically, HCFA guidelines regarding the treatment of trusts for determining Medicaid 

eligibility state that "payment" means: 

any disbursal from the corpus of the trust or from income generated by the 
trust which benefits the party receiving it. A payment may include actual 
cash, as well as noncash or property disbursements, such as the right to 

use and occupy real property. 

State Medicaid Manual, HCFA Pub. 45-3, Transmittal 64, § 3529.1(A)(8) (emphasis added) (a 

copy of relevant sections of the State Medicaid Manual are attached as Exhibit A). 

The State Medicaid Manual is federal guidance on how states should interpret and apply 

the federal Medicaid law, and it is appropriate to rely on this guidance when determining 

Perzanowski's eligibility for MassHealth benefits. See Atlanticare Med. Ctr. v. Comm'r of the 

Div. of Med. Assistance, 439 Mass. 1, 9 (2003); Andrews v. Div. of Med. Assistance, 68 Mass. 

App. Ct. 228, 232 (2007).8 The trust clearly preserves Perzanowski's "right to use and occupy" 

the Steiger Drive Property for the rest of her life, which is a "payment" under the federal 

6 The statute provides that "if there are any circumstances under which payment from the 
trust could be made to or for the benefit of the individual, the portion of the corpus from which, 

or the income on the corpus from which, payment to the individual could be made shall be 
considered resources available to the individual[.]" 42 U.S.C. § 1396p(d)(3)(B)(i). 

7 HCFA is now called the Center for Medicare and Medicaid Services ("CMS"). 

8 See also Dickson v. Hood, 391 F.3d 581, 590 & n. 6 (5th Cir. 2004) ("Although not 

entitled to Chevron deference, relatively informal CMS interpretations of the Medicaid Act, such 
as the State Medicaid Manual, are entitled to respectful consideration in light of the agency's 
significant expertise, the technical complexity of the Medicaid program, and the exceptionally 

broad authority conferred upon the Secretary under the Act."). 
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guidelines. Accordingly, treating the full value of her former home - the trust principal from 

which such "payment" can be made - as a countable asset is consistent with (indeed, required 

by) not only state regulations but also federal law. See 42 U.S.C. § 1396p(d)(3)(B)(i) (treating 

"the portion of the corpus from which... payment to the individual could be made" as 

"resources available to the individual").9 . 

B. Treating Perzanowski's Former Home as a Countable Asset Is Consistent 

With Other State Court Decisions Addressing the Same Issue. 

Consistent with the Hearing Officer's decision, several courts that have considered the 

issue have similarly concluded that the right to use a home or former home that has been placed 

in an irrevocable trust renders the home "available" to a Medicaid applicant. In Doherty v. 

Director of Office of Medicaid, 74 Mass. App. Ct. 439 (2009), the Appeals Court held that 

principal in an irrevocable trust established by the plaintiff, who applied for Medicaid benefits 

after entering a nursing home, was "available" to the plaintiff - notwithstanding a trust provision 

stating that the trustee could "make no distributions of principal from the Trust" to or on behalf 

9 Perzanowski argues that to the extent that use of the home "could be viewed as a 

payment from an irrevocable income-only trust, it would be an income payment because the 
principal is not being consumed or even accessible by merely living there." See Plf.'s Mem. at 6. 

This argument is unavailing for two reasons. First, it misunderstands the rationale for 

MassHealth's determination that the home was available, which focused on the right to use the 
home, not on any actual use of the property. AR 10-11. When a payment can be made from the 

trust's corpus, the federal statute states that "the portion of the corpus from which ... payment to 
the individual could be made shall be considered resources [i.e.,  assets] available . . .42 

U.S.C. § 1396p(d)(3)(B)(i). Given that the payment is the right to use the former home, the 
"portion of the corpus from which" that payment is possible is the entire home, and accordingly 

the entire property must be considered as a countable asset under the statute. 

Second, even if Perzanowski were correct that the right to use property should be treated 
only as a payment of "income," the federal statute still requires that "the income on the corpus 

from which payment to the individual could be made shall be considered resources available to 

the individual." 42 U.S.C. §1396p(d)(3)(B)(i). Further, the State Medicaid Manual makes clear 
that "income, in addition to resources, is considered to be an asset for transfer (and trust) 

purposes." State Medicaid Manual, Transmittal 64, § 3528.6 (emphasis added). Accordingly, 
Perzanowski's right to use the Steiger Drive Property for life is a countable asset, and its value 
almost assuredly would still exceed the $2,000 asset limit. At most, Perzanowski would be 
entitled to a remand to recalculate the value of this life estate. 
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of the plaintiff. Despite the foregoing provision, other trust language conferred discretion on the 

trustees to distribute principal to the plaintiff in certain circumstances and, notable for this case, 

the plaintiff "retained the right to reside in her home, originally a part of the trust's corpus, 

during her lifetime." Id. at 441. The Court accordingly upheld MassHealth's determination that 

the trust principal was available to the plaintiff, rendering her ineligible for Medicaid benefits. 

Id. at 440-442. 

Also, in three separate cases the Superior Court similarly has concluded that the right to 

use a home held in an irrevocable trust rendered the home "available" for purposes of Medicaid 

eligibility. In Nadeau v. Thorn, Worcester Superior Court C.A. No. 14-CV-02278-C, the Court 

(Prison, J.) upheld MassHealth's decision that the plaintiff was ineligible for long-term-care 

Medicaid benefits because the plaintiffs home, which was in an irrevocable trust, remained 

available for his use under the terms of the trust, and the value of the home exceeded the $2,000 

asset limit. See Nadeau v. Thorn, Mem. of Decision and Order on Plf.'s Mot. for Judgment on 

the Pleadings, dated December 29, 2015 (attached as Exhibit B) at 5 {appealpending. Appeals 

Court No. 2016-P-0608). Citing Doherty, the Nadeau court held that the plaintiff s continuing 

right to use and occupy the home made the home "available" to him and therefore a countable 

asset under 130 C.M.R. § 520.023(C)(1)(d). Exhibit B at 5-6. Also, relying on the State 

Medicaid Manual, § 3259.1(A)(8), the Court held that even if the home had to be both 

"available" and "payable" under some set of circumstances to be countable, the right to use the 

home was a "payment" making the home a countable asset under the federal statute. Id. at 7-8. 

In Daley v. Sudders, Worcester Superior Court C.A. No. 15-00188-D, the Court (Curran, 

J.) likewise upheld a MassHealth decision that the plaintiff was ineligible for long-term Medicaid 

benefits based on the value of a condominium that the plaintiff had placed into an irrevocable 

trust. While the trust provided that the trustee had no authority to distribute principal to or for 

the benefit of the plaintiff, the plaintiff and his wife nevertheless retained life estates in the 
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condominium, and they continued to live in the condominium for six years until the plaintiff 

moved to a nursing facility. Daley v. Sudders, Mem. of Decision and Order on the Plf.'s Mot. 

for Judgment on the Pleadings, dated December 23, 2015 (attached as Exhibit C) at 2 (notice of 

appeal pending). Relying on Doherty and 130 C.M.R. § 520.023(C)(1)(d), the Court held that 

the condominium was "available" to the plaintiff because he had retained a life estate in it "and 

continued to use and live in it after establishing the Trust," and therefore he was ineligible for 

MassHealth benefits. Exhibit C at 3-4.10 

Finally, in Parsons v. Office of Medicaid, Norfolk County Superior Court C.A. No. 11

01564, the Court (Fishmann, J.) upheld a MassHealth determination that the plaintiff was 

ineligible for long-term care benefits because her countable assets, including real estate that she 

had placed in an irrevocable trust, exceeded the $2,000 limit. Similar to the trust at issue in this 

case, the trust in Parsons provided that the trustee had no authority to distribute principal to the 

plaintiff but could distribute trust income to her, and that the plaintiff had the right to use and 

occupy any residence held by the trust. Parsons v. Office of Medicaid, Mem. of Decision and 

Order on Plf.'s Mot. for Judgment on the Pleadings, dated November 5,2012 (attached as 

Exhibit D) at 2-3. The Court held that the plaintiffs right to use or occupy the real estate placed 

in the trust rendered it "available" to her for the purpose of determining her Medicaid eligibility 

under 130 C.M.R. § 520.023(C)(1)(d). Exhibit D at 7.11 

10 As additional grounds for affirming MassHealth's decision, the Daley court also held 
that the principal and trust income were available to the plaintiff (and therefore countable assets) 
because the plaintiff had sufficient access to both the principal and income by virtue of trust 

provisions that: authorized the trustee to distribute net income to the plaintiff; authorized the 
trustee to use trust principal or income to pay insurance premiums for the plaintiff and to pay the 

plaintiff's tax obligation; and authorized the plaintiff to reacquire principal by substituting 

property of an equivalent value. Exhibit C at 4-5 (citing Doherty, 74 Mass. App. Ct. at 441-442). 

11 Additionally, the Parsons court held that the denial of benefits also was supported by 

trust provisions authorizing the trustee to sell or otherwise dispose of trust property and to 

determine which portions of trust property were income and which portions were principal, 
provisions that the hearing officer had concluded would authorize the trustee to convert trust 

assets into a stream of income for the plaintiff. Exhibit D at 4, 7-8. 
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As in all of the above cases, Perzanowski's right to use the home rendered it an 

"available" asset.12 Accordingly, the Hearing Officer properly concluded that the home was 

"available" and therefore a countable asset. AR 10-11; 130 C.M.R. § 520.023(C)(1)(d). 

C. The Rear Meadow Property Also Was a Countable Asset Because There Are 

Circumstances under which It Could Be Paid for Perzanowski's Benefit. 

In addition to Perzanowski's former home, the principal in the irrevocable trust also 

included the Rear Meadow Property, valued at $177,600. Because there was no evidence that 

this second property was ever Perzanowski's home, the Hearing Officer did not apply 130 

C.M.R. § 520.023(C)(1)(d). AR 11. Rather, whether that property was a countable asset was 

governed by the more general regulatory scheme concerning the availability of assets in an 

irrevocable trust, which provides that "[a]ny portion of the principal or income from the principal 

(such as interest) of an irrevocable trust that could be paid under any circumstances to or for the 

benefit of the individual is a countable asset." 130 C.M.R. § 520.023(C)(1)(a) (emphasis added). 

See Doherty, 74 Mass. App. Ct. at 440 (in determining eligibility for Medicaid benefits in post-

1993 statutory-regulatory scheme, countable assets include any portion of the trust principal that 

"could 'under any circumstances' be paid 'to or for [the] benefit'" of the applicant). See also 42 

U.S.C. § 1396p(d)(3)(B)(i). Whether a payment is "for the benefit" of an individual is a fairly 

low threshold, as the State Medicaid Manual states that "[p]ayments made for the benefit of the 

individual are payments of any sort, including an amount from the corpus or income produced by 

the corpus, paid to another person or entity such that the individual derives some benefit from the 

payment." State Medicaid Manual, Transmittal 64, § 3529.6(D) (emphasis added). 

Here, the Hearing Officer concluded that under the trust terms, there was a clear set of 

circumstances in which all of the principal attributable to the Rear Meadow Property could be 

12 Nothing in Heyn v. Director of Office of Medicaid, 89 Mass. App. Ct. 312 (2016), is to 

the contrary, as the Appeals Court expressly noted that it was not considering the question of 
whether a life estate, without more, would constitute a countable asset that could disqualify an 
applicant from Medicaid eligibility. Heyn, 89 Mass. App. Ct. at 313 n.3. 
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distributed for Perzanowski's benefit. AR 11. Under Article 2, Section C of the trust, 

Perzanowski can reside at the Steiger Drive Property for life. AR 98. Article 2, Section F 

provides that the Trustee can make capital improvements to the Steiger Drive Property using 

either trust income or trust principal. Id. Accordingly, the trustee could sell the Rear Meadow 

Property and use all of the proceeds to improve or repair the Steiger Drive Property. Given that 

Perzanowski retains the right to reside at that property for the remainder of her life, such a 

payment would clearly be for her benefit as it would improve the quality of her life. Indeed, the 

State Medicaid Manual expressly states that "[p]ayments to maintain a home are also payments 

for the benefit of the individual." State Medicaid Manual, Transmittal 64, § 3529.6(D). 

Perzanowski offers no argument that the Hearing Officer's substantive analysis is 

incorrect.13 Because there was a set of circumstances under which the entire principal of the 

Rear Meadow Property could be paid that would be for the benefit of Perzanowski, MassHealth 

properly concluded that the Rear Meadow Property was a countable asset And because its value 

far exceeded the eligibility limit, MassHealth properly found Perzanowski ineligible for benefits. 

13 The only argument Perzanowski makes against the Hearing Officer's conclusion that 

the Rear Meadow Property was a countable asset is a procedural one: that the Hearing Officer 

improperly made "his own eligibility determination on an issue that was not even advanced at 
the hearing by the Office of Medicaid[.]" Plf.'s Mem. at 2. In effect, Perzanowski is arguing 

that the Hearing Officer's analysis is invalid because it adopted reasoning that was different from 
the arguments that MassHealth advanced as to why the Rear Meadow Property was a countable 

asset. This argument is meritless. First, Perzanowski's argument takes an improperly narrow 

view of what issues were raised in the appeal. The issue raised in the appeal was the general 
question of whether the Steiger Drive and Rear Meadow Properties were countable assets. To 

resolve this issue, the Hearing Officer was statutorily obligated to address whether there was any 

set of circumstances under the terms of the trust by which the principal attributable to the Rear 
Meadow Property could be paid to or for the benefit of Perzanowski. 42 U.S.C. 

§ 1396p(d)(3)(B)(i); 130 C.M.R. § 520.023(C)(1)(a). Thus, the Hearing Officer had to consider 

and address any set of circumstances under which the Rear Meadow Property could be 
distributed for Perzanowski's benefit, even if MassHealth had not expressly asserted them. 

Second, Perzanowski's argument improperly shifts the burden of proof. Perzanowski bears the 
affirmative burden of proving her eligibility for MassHealth benefits. G.L. c. 118E, § 20; 130 

C.M.R. § 520.007; Tar in, 424 Mass. at 749. Accordingly, she had the burden of proving that 

there was no set of circumstances under which the Rear Meadow Property principal could be 
paid for her benefit. 
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D. Perzanowski's Arguments Are Without Merit. 

Perzanowski argues that MassHealth "violates federal law whenever it utilizes any 

eligibility methodology that is more restrictive than that used by the [separate, federal] SSI 

program," a reference to the "no more restrictive" provision in the Medicaid statute.14 Based on 

that provision, she contends that her home would not be "countable" under provisions governing 

eligibility for SSI benefits and therefore that it should not be considered an available resource for 

purposes of determining her eligibility for Medicaid benefits. See Plf.'s Mem. at 9-11. This 

argument is without merit. . 

Under the Medicaid statute, as a general matter, eligibility requirements for Medicaid 

benefits cannot be more restrictive than the requirements governing eligibility for SSI benefits. 

See 42 U.S.C. § 1396a(a)(10)(C)(i)(III). Thus, for example, MassHealth may not set an asset 

limit (above which an applicant is ineligible for Medicaid benefits) lower than $2,000, since the 

provisions governing SSI benefits set forth an asset limit of $2,000. But that general principle is 

subject to, and limited by, the more specific provisions in the Medicaid statute that govern 

treatment of trusts for purposes of determining Medicaid eligibility. See 42 U.S.C. § 1396p(d) 

("Treatment of trust amounts"). To the extent that the Medicaid statute specifically dictates that 

particular resources be counted in determining Medicaid eligibility - such as a home placed in 

trust - MassHealth is required by federal Medicaid law to consider those resources as countable 

in determining an applicant's Medicaid eligibility. See Lewis v. Alexander, 685 F.3d 325, 347 

n.21 (3d Cir. 2012), cert, denied, 133 S.Ct. 933 (2013).15 See also Commonwealth v. Irene, 462 

14 The "no more restrictive" ("NMR") rule "bars States - in determining whether the 

medically needy are eligible for Medicaid - from using a methodology that is 'more restrictive 
than the methodology which would be employed under the supplemental security income 

program.'" Lewis v. Alexander, 685 F.3d 325, 347 n.21 (3d Cir. 2012) (quoting 42 U.S.C. 

§ 1396a(a)(l0)(C)(i)(III)), cert, denied, 133 S.Ct. 933 (2013). 

15 In Lewis v. Alexander, which involved a claim that Pennsylvania's treatment of a 

particular type of trust (a "special needs trust") violated the federal Medicaid statute, the court 
explained that the "no more restrictive" rule under SSI law was not useful in determining 
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Mass. 600, 610 (2012) (where two statutory provisions conflict, the more specific provision 

applies over the general rule) (citing Doe v. Attorney General (No. 1), 425 Mass. 210, 215-16 

(1997). And for the reasons already discussed, the federal Medicaid statute, as interpreted by 

HCFA in the State Medicaid Manual, requires that the value of Perzanowski's home be counted 

as an available resource, because it was available for her use. See supra at 9-10. 

In support of her argument on this "SSI" issue, Perzanowski cites the SSI Program 

Operations Manual System ("POMS"), which sets forth the "no more restrictive" rule cited 

above. Plf.'s Mem. at 10-11. But POMS does not support Perzanowski's contention, because 

POMS itself expressly directs that the issue of whether a trust is countable for Medicaid purposes 

must be determined by the state Medicaid agency (in this case, MassHealth). In particular, 

POMS instructs as follows: 

When you discover a trust, follow the procedures in [a certain section of the 

POMS manual] to determine if the trust is countable for SSI purposes. If the 
individual resides in a section 1634 State [such as Massachusetts], do not attempt 

to determine whether the trust is countable or excludable for Medicaid purposes 
or whether counting it as income and/or resources and/or treating it as a transfer 
might be waived by the Medicaid State agency .... Existence of a Medicaid trust 

will result in a referral of the case to the Medicaid State agency for a Medicaid 

eligibility decision. Explain to the individual that the Medicaid State agency will 
determine Medicaid eligibility. 

See POMS § SI 01730.048(E) (attached as Exhibit E). 

Perzanowski also argues that MassHealth's decision in this case is not consistent with 

other MassHealth Board of Hearing fair hearing decisions in which hearing officers ruled that 

real estate placed in trust was not "available" to a Medicaid applicant. See Plf.'s Mem. at 3 n.3, 

whether the state standards complied with the federal Medicaid statute, since the Medicaid 

statute dictates the proper treatment of trusts for determining Medicaid eligibility: "[U]sing the 
NMR rule without consideration of Congress' underlying intent is like using a yardstick without 

knowing where to start measuring. Regardless, the more direct approach is to apply Medicaid 

standards in resolving this case" in determining whether Pennsylvania's treatment of special 
needs trusts complied with eligibility standards under the federal Medicaid statute. 685 F.3d at 

347 n.21. 
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11-13. But the fact that hearing officers in those other cases determined that trust assets were not 

countable does not dictate the result in this - or any other - case, as the trusts and underlying 

facts for each eligibility determination are unique, as reflected in a Board of Hearings regulation 

providing that appeal decisions are binding only as to the parties in each action. See 130 C.M.R. 

§ 610.085(A)(2). Significantly, the hearing officers in the cases cited by Perzanowski did not 

address - and thus may have been unaware of - the State Medicaid ManuaPs explanation that 

"payment" as used in the federal statute may include the right to use and occupy real property, 

and often they contain no discussion of the Appeals Court's decision in Doherty. The outcome 

of those decisions might well have been different had the hearing officers considered the State 

Medicaid Manual or the Doherty decision.16 In any event, MassHealth is not bound to repeat an 

error made in another case. For d v. Comm 'r of Div. of Med. Assistance, 2009 WL 3334842 at *2 

(Mass. App. Ct. Oct. 19, 2009) ("Where, as here, we have concluded that an agency's decision is 

legally correct, we fail to see how it could be material that a hearing officer might have made an 

erroneous ruling in a different case.") (Rule 1:28 decision). 

Finally, since MassHealth typically does not appeal adverse hearing decisions to Superior 

Court, the existence of unreviewed, purportedly "inconsistent" decisions by hearing officers in 

other cases does not carry the significance that Perzanowski suggests. And as already explained, 

the decision at issue here is consistent with the Appeals Court's decision in Doherty and the 

16 See Fair Hearing Decisions in Appeals Nos. 1402188,1404746, 1409399,1509160, 

1405851,1405851,146520,1503755,1501446, and 1409508 (Plf.'s Mem. Exs. FHD-2 to FHD-
4, FHD-6 to FHD-10, FHD-12). Perzanowski does cite one Fair Hearing Decision, Appeal No. 

1509625 (Plf.'s Mem. Ex. FHD-15) that discussed State Medicaid Manual § 3259.1(A)(8). But 
that decision's analysis - which characterized the right to occupy a former residence as only an 

income payment and not a payment from principal - is flawed for two reasons previously 
discussed: (1) it fails to recognize that under 42 U.S.C. § 1396p(d)(3)(B)(i) the "portion of the 
corpus from which" such payment can be made is the entire home, and therefore the entire home 

must be considered a countable asset under the trust; and (2) even if the payment were only 
income, that is still a countable asset which can render the applicant ineligible for MassHealth 

benefits. iS'ee1s'«praat9-10&n.9. 

17 



Superior Court decisions in Nadeau, Daley, and Parsons, which are entitled to greater 

17 
precedential weight in any event. Supra at 10-13. 

III. The Attorney General Should Be Dismissed as a Defendant. 

Finally, as a procedural matter, while the Court should affirm MassHealth's decision on 

the merits, the Court first should dismiss Perzanowski's complaint against the Attorney General 

for failure to state a claim upon which relief can be granted. Perzanowski is seeking judicial 

review under G.L. c. BOA, § 14, of a MassHealth decision finding her ineligible for MassHealth 

benefits. Her memorandum also suggests that the Court should issue a declaratory judgment 

regarding the proper interpretation of 130 C.M.R. § 520.023(C)(1)(d). See Plf.'s Mem. at 3. The 

Attorney General, however, is not a proper defendant to these claims or requests for relief. The 

17 Perzanowski also observes that until January 1, 2014, the regulations included a 
definition of the term "available" (as "a resource that is countable under Title XIX of the Social 
Security Act") but that this definition was removed from the regulations as of 2014. Plf.'s Mem. 

at 5. She suggests that the removal of the definition of "available" as of 2014 reflected a change 
in MassHealth's position regarding treatment of homes in trust, and further accuses MassHealth 

of having "violated its duties of administrative consistency and candor to the tribunal" by having 
"chose[n] not to disclose the pre-2014 definition of the word 'available' to the Hearing Officer." 

Id. Perzanowski goes on to argue that "there are no pre-2014 fair hearing or court decisions 
wherein the Office of Medicaid had made its 'available' argument, as the Office of Medicaid 

could not make that argument while that word's definition remained in the MassHealth 

regulations." Id. Perzanowski then cites MassHealth's brief in Doherty, suggesting that the 
absence of an argument there concerning a home in trust reflects that MassHealth has taken the 

position, only after 2014, that a home in trust is a countable asset. See Plf.'s Mem. at 5-6, 15. 

These arguments are without merit. The elimination of the definition of the term 
"available" in the 2014 version of the regulations does not have the significance that 

Perzanowski suggests and did not represent a shift in the Medicaid Office position. Indeed, in 
Parsons, discussed supra at 12, MassHealth denied benefits to the plaintiff in that case in 2011 -

at a time when the regulations still contained a definition of "available" - based in part on the 
appellant's right to use of a home in trust, and the court held in 2012 that the right to use of a 

home in trust made it a countable asset. See Exhibit D at 7. And with regards to positions 
MassHealth took in Doherty, it is not surprising that MassHealth did not advance an argument 
concerning a home placed in trust, because numerous other trust provisions in Doherty conferred 

discretion on the trustees to distribute trust principal to the grantor, making it unnecessary for 
MassHealth to rely on the applicant's home as a countable asset. See Doherty, 74 Mass. App. Ct. 

at 440-43. 
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Attorney General has no role in administering the Medicaid program, or in adopting or applying 

the relevant state regulations. Rather, the Office of Medicaid is the single state agency 

responsible for administering the Medicaid program in Massachusetts. Supra at 1 n.l; Needham, 

88 Mass. App. Ct. at 558 n.2. Consistent with this fact, there is no evidence in the 

Administrative Record that the Attorney General or her office played any role in the denial of 

MassHealth benefits to Perzanowski, nor was the Attorney General a party to the administrative 

proceedings. In neither her Complaint nor her memorandum in support of the motion for 

judgment on the pleadings does Perzanowski make even a single allegation that the Attorney 

General had any role in the decision-making process that has resulted in the denial of her 

application for MassHealth benefits.18 Accordingly, Perzanowski has failed to allege or prove 

any facts upon which relief can be granted in her favor against the Attorney General, and her 

complaint against the Attorney General should be dismissed pursuant to Mass. R. Civ. P. 

12(b)(6). See lannacchino v. Ford Motor Co., 451 Mass. 623, 636 (2008) (to survive a motion to 

dismiss under Mass. R. Civ. P. 12(b)(6), a complaint must contain "factual 'allegations plausibly 

suggesting (not merely consistent with)' an entitlement to relief) (quoting Bell Atlantic v. 

Twombly, 550 U.S. 544, 557 (2007)); id. at 636 ('"Factual allegations must be enough to raise a 

right to relief above the speculative level... [based] on the assumption that all the allegations in 

the complaint are true (even if doubtful in fact).'") (quoting Bell Atlantic, 550 U.S. at 555). 

Where Perzanowski makes no factual allegations against the Attorney General, she cannot 

possibly satisfy this standard. 

18 Perzanowski's memorandmn does make some references to statements that the Office 

of the Attorney General made in the past in a brief it filed on behalf of the Office of Medicaid in 
Doherty. See, e.g., Plf.'s Mem. at 8 n.7 & 15. Arguments made by the Attorney General's 

Office while acting as an attorney defending a decision of the Office of Medicaid in other cases, 
however, do not establish that the Attorney General as a proper defendant in this case appealing 

MassHealth's final decision regarding Perzanowski's eligibility for MassHealth benefits. Even 

in that prior case, the Attorney General was an advocate, not a party. 
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CONCLUSION 

For the foregoing reasons, the plaintiffs motion for judgment on the pleadings should be 

denied, the MassHealth's decision should be affirmed, and judgment should enter in favor of the 

Defendants. 

By their attorney, 

MAURA HEALEY 

ATTORNEY GENERAL 

Kirk G. Hanson, BBO# 655534 

Assistant Attorney General 

Government Bureau , 
One Ashburton Place 
Boston, MA 02108 
(617) 963-2974 
KirLHanson@state.ma.us 

Dated: June 17, 2016 

CERTIFICATE OF SERVICE 

on XroL 17 

I hereby certify that a true copy of the above 

document was served upon the attorney of 

record for each other party by mail (by4jafi€j) 
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J. Transfer By a Spouse That Resalts in penalty Period for the 
Individual.—When a spouse transfers an asset that results in a penalty for 
the individual, the penalty period must, in certain instances, be apportioned 
between the spouses- You must apportion the penalty when: 

o The spouse is eligible for Medicaid; 

o A penalty could, under normal circumstances, be assessed against 
the spouse, 'i.e., the spouse is institutionalized, or the State has elected 
to impose penalties on noninstitutionalized individuals; and 

o Some portion of the penalty against the individual remains at the 
time the above conditions are met. 

When these conditions are met, you must apportion any existing penalty period 
between the spouses. You may use any reasonable methodology you wish to 
determine how the penalty is apportioned. However, the methodology you use 
must provide that the total penalty imposed on both spouses does not exceed the 
length of the penalty originally imposed on the individual. 

EXAMPLE: Mr, Able enters a nursing facility and applies for Medicaid. Mrs. 
' Able! transfers an asset that results in a 36 month penalty against 

Mr. Able. Twelve months into the penalty period, Mrs. Able enters 
a nursing facility and becomes eligible for Medicaid. The penalty 
period against Mr. Able still has 24 months to run. Because Mrs. 
Able is now in a nursing facility, and a portion of the original 
penalty period remains, you must apportion the remaining 24 months 
of penalty between Mr. and Mrs. Able. You may apportion the 
remaining penalty period in any way you wish, provided that the 
total remaining penalty period assessed against both spouses does 
riot exceed 24 months. 

When, for some reason, one spouse is no longer subject to a penalty (e.g., the 
spouse no longer receives nursing facility services, or the spouse dies), the 
remaining penalty period applicable to both spouses must be served by the 
remaining spouse. 

In the above example, assume the 24 month penalty period was apportioned 
equally between Mr. and Mrs. Able. After six months, Mr. Able leaves the 
nursing facility, but Mrs, Able remains. Because Mr. Able is no longer subject 
to the penalty, the remaining total penalty (12 months) must be imposed on Mrs. 
Able. If Mr. Able returns, to the nursing facility before the end. of the 12 
month period, the remaining penalty is again apportioned between the two 
spouses. • 

K. Penalty Period When individual Leaves Institution.-—A penalty period 
imposed for a transfer of assets, runs continuously from the first date of the 
penalty period (the penalty date), regardless of whether the individual remains 
in or leaves the institution (or waiver program). Thus, if the individual 
leaves the nursing facility, the penalty period nevertheless continues until 
the end of the calculated period. 

3258,6 Treatment Of Income As Asset.—Under OBRA 1993, income, in addition 
to resources, is considered to be an asset for transfer (and trust) purposes. 
Thus, when an individual's income is given or assigned in some manner to 
another person, such a gift or assignment can be considered a transfer of 
assets for less than fair market value. 



In determining whether income has been transferred, do not attempt to ascertain 
in detail the individual's spending habits during the 36 or 60 month look-back 
period. Absent some reason to believe otherwise, assume that ordinary 
household income was legitimately spent on the normal costs of daily living. 

However, you should attempt to determine whether the individual has transferred 
lump sum payments actually received in a month. Such payments, while counted 
as income in the month received for eligibility purposes, are counted as 
resources in the following month if they were retained. Disposal of such lump 
sum payments before they can be counted as resources could constitute an 
uncompensated transfer of assets. Also attempt to determine whether amounts 
of regularly scheduled income or lump sum payments, which the individual would 
otherwise have received, have been transferred. Normally, such a transfer 
takes the form of a transfer of the right to receive income. For example, a 
private pension may be diverted to a trust and no longer be paid to the 
individual. You may raise questions on whether lump sums of income or the 
right to income have been transferred based on information given on the 
Medicaid application or through active questioning of the individual concerning 
sources of income, income levels in the past versus the present, direct 
questions about giving income to others, etc. 

When you find that income or the right to income has been transferred, a 
penalty for that transfer must be imposed for institutionalized individuals 
(if no exceptions apply). In determining the length of the penalty period, 
you may use several methods of treating the income involved. 

When a single lump sum is transferred (e.g., a stock dividend check is given 
to another person in the month in which it is received by the individual), the 
penalty period is calculated on the basis of the value of the lump sum payment. 
When the amount of the payment is small enough that a full month's penalty does 
not result, you have the option of not imposing a penalty or, if you choose, 
applying the penalty for only part of the month. 

EXAMPLE: A lump sum amount of $1,000 is transferred, but the State's private 
nursing facility rate is $2,000. You can either impose no penalty 
or apply a penalty for half of the month. 

When a stream of income, (i.e., income received in a regular basis, such as a 
pension) or the right to a stream of income is transferred, you can calculate 
the penalty period as you would for a single lump sum. Using this method, a 
penalty period is imposed for each income payment. When the transfer involves 
a right to income (as opposed to periodic transfers of income the individual 
owns) you can, as an alternative, make a determination of the total amount of 
income expected to be transferred during the individual' s life, based on an 
actuarial projection of the individual's life expectancy, and calculate the 
penalty on the basis of the projected total income. 

You may choose to use alternative methods for determining the length of the 
penalty period where income is transferred. However, you must obtain approval 
from HCPA for use of alternative methods. 

3258.7 Treatment Of Jointly Owned Assets.—When an asset is held by an 
individual in common with another person or persons via joint tenancy, tenancy 
in common, joint ownership, or a similar arrangement, the asset (or affected 
portion of the asset) is considered to be transferred by the individual when 
any action is taken, either by the individual or any other person, that reduces 
or eliminates the individual's ownership or control of the asset. 
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GENERAL AND CATEGORICAL 

ELIGIBILITY REQUIREMENTS 3259.1 

3.259. TREATMENT OF TRUSTS . . ... 

3259.1 General.—Under the trust provisions in §1917(d) of the Act, you must 
consider whether and to what extent a trust is counted in determining eligibility 
for Medicaid. The following instructions explain the rules under which trusts 
are considered. These instructions apply to eligibility determinations , for . all 
individuals, including cash assistance recipients and others who are otherwise 
automatically eligible and whose income and resources are not ordinarily measured 
against an independent Medicaid eligibility standard. Also, these iristructions 
apply to post-eligibility determinations as well as eligibility determinations. 

A. Definitions.—The following definitions apply to trusts. . 

1. Trust.—For purposes of this section, a trust is any arrangement in 
which a grantor transfers property to a trustee or trustees with the intention 
that it be held, managed, or administered by the truistee(s) for the benefit of 
the grantor or certain designated individuals (beneficiaries). The trust: must 
be valid under State law and manifested by a valid trust instrument or. agreement. 
A trustee holds a fiduciary responsibility to hold or manage the.trust's coitus 
and income for the benefit pf the beneficiaries. The term "trust" also includes 
any legal instrument or device that is similar to a trust. It does, riot coyer 
trusts established by will, such trusts must be dealt with using applicable,cash 
assistance program policies. 

2. Legal Instrument or Device Similar to Trust.—This ia any legal 
instrument, device, or arrangement which may not be called a trust un<ier State 
law but which is similar to a trust. That is, it involves a grantor who 
transfers property to an individual or entity with fiduciary obligations, 
(considered a trustee for purposes of this section). The grantor, makes the 
transfer with the intention that it be held, managed, or administere(l by the 
individual or entity for the benefit of the grantor or others. This., can include 
(but is not limited to) escrow accounts, investment accounts, pension funds, and 
other similar devices managed by an individual or entity with fiduciary 
obligations. 

3. Trustee.—A trustee is any individual, individuals, or entity (such 
as an insurance company or bank) that manages a trust or similar device and has 
fiduciary responsibilities. 

4. Grantor.—A grantor is any individual who creates a trust. For 
purposes of this section, the term "grantor" includes: . 

o The individual; . : 

o The individual's spouse; 

o A person, including a court or administrative body, with legal 
authority to act in place of or on behalf of the individual of the individual's 
spouse; and ... * .. 

. o A person, including a court or administrative body, acting at 
the direction or upon the request of the individual, or the individual's spouse. 

5. Revocable Trust.— A revocable trust is a trust which can under 
State law be revoked by the grantor. A trust which provides that the trust can 
only be modified or terminated by a court is considered to be a revocable trust. 
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since the grantor (or hiB/her representative) can petition tbe court to terminate 
•the trust. Also, a trust which is called irrevocable but which terminates if 
some action is taken By the grantor is a revocable trust for purposes, of,"this 
instruction. For example, a trust ittay require a trustee to terminate a trust 
and disburse the funds to the grantor if the grantor leaves a nursing facility 
and returns home. Such a trust is considered to be revocable. 

6. Irrevocable Trust.—An irrevocable trust is a trust which cannot, 
in any way, be revoked by the grantor. 

7. Beneficiary.—A beneficiary is any individual or individuals 
designat&d in the trust instrument as benefiting in some way £ron| the trust, 
excluding the trustee or any other individual whose benefit consists only of 
reasonable fees or payments for managing or administering the trust. The 
beneficiary can be the grantor himself, another individual or individuals/ or 
a combination of any of these parties. 

8. Payment.--For purposes of this section a payment from a trust is 
any disbxirsal from the corpus of the trust or from income generated by the trust 
which benefits the party receiving it. A payment may include actual cash, .as 
well as noncash or property disbursements, such as the right to use and occupy 
real property. • 

9. Annuity.—An annuity is a right to receive fixed, periodic payments, 
either for life or a term of years. See §3258.9.8 for a discussion of how to 
treat annuities. 

3259.2 Effective Date.—'This section applies to all trusts established on or 
after August 11, 1993. However, the provisions in this instruction are effective 
December 13, 1994; For the period prior to this date, you may use any reasonable 
interpretations of the statute in dealing with trusts. Trusts established before 
August 11 > 1993, are treated under the miles in §3215. Also, trusts established 
befoire August 11, 1993, but added to or otherwise augmented on or after that date 
are treated under the rules in.§3215. (However, additions to an established 
trust on or after August 11, 1993, may be considered transfers of assets for less 
than fair market value under §§3258ff.) While, this section applies to trusts 
established on or after August 11, 1993, you cannot deny eligibility for Medicaid 
or.apply the rules under this section based on an individual creating a trust 
until October 1, 1993. For a trust established on or after August 11, 1993, but 
prior to October 1, 1993, apply pre-OBRA 1993 rules until October 1. On October 
1, begin using the OBRA 1993 rules far treating trusts. . .. 

When the Secretary determines that your State requires enabling legislation 
(other than legislation to appropriate funds) to implement the trust provisions 
in §§3259ff, you may delay complying with the effective date of the statute 
(October 1, 1993). The compliance date can be delayed until after the close of 
the first regular legislative session that begins after August 10, 1993. it can 
be delayed Until the first day of the first calendar quarter beginning after this 
session, closes. In the case of a 2-year legislative session, each year - is 
considered a separate regular session. 
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The statutory effective date of October 1, 1993, remains in effect even if a 
State is granted a delayed compliance date. However, no compliance action will 
be taken against a State which requires legislation to enact the trust 
provisions. Once enabling legislation is enacted, a State can choose whether 
to enforce the trust provisions retroactively. 

To obtain a delayed compliance date, submit a written request to your HCFA 
regional office with an opinion from the State's Attorney General concerning 
the necessity of passing enabling legislation. 

3259.3 Individuals to Whom Trust Provisions Apply.—This section applies to 
any individual who establishes a trust and who is an applicant for or recipient 
of Medicaid. An individual is considered to have established a trust if his or 
her assets (regardless of how little) were used to form part or all of the corpus 
of the trust and if any of the parties described as a grantor in §3259.1 
established the trust, other than by will. (See also §3257 for a definition of 
individual as it. is used in this section.) 

3259.4 Individual's Assets Form Only Part of Trust.—When a trust corpus 
includes assets of another person or persons as well as assets of the individual, 
the rules in §§3259ff apply only to the portion of the trust attributable to the 
assets of the individual. Thus, in determining countable income and resources 
in the trust for eligibility and post-eligibility purposes, you must prorate any 
amounts of income and resources, based on the proportion of the individual's 
assets in the trust to those of other persons. 

3259.5 Application of Trust Provisions.—The rules set forth in this section 
apply to trusts without regard tos 

o The purpose for which the trust is established; 

o Whether the trustee(s), has or exercises any discretion under the trust; 

o Any restrictions on when or whether distributions can be made from the 
trust; or 

o Any restrictions on the use of distributions from the trust. 

This means that any trust which meets the basic definition of a trust can be 
counted in determining eligibility for Medicaid. No clause or requirement in 
the trust, no matter how specifically it applies to Medicaid or other Federal 
or State programs (i.e., an exculpatory clause), precludes a trust from being 
considered under the rules in §§3259ff. 

NOTE: While exculpatory clauses, use clauses, trustee discretion, and 
restrictions on distributions, etc., do not affect a trust's 
countability, -they do have an impact on how the various components of 
specific trusts are treated. (See §3259.6 for a detailed discussion of 
how various types of trusts are treated.) 

3259.6 Treatment of Trusts.—How a specific trust is counted for eligibility 
purposes depends on the characteristics of the trust. The following are the 
rules for counting various kinds of trusts. 
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A. Revocable Trust.—In the case of a revocable trusts 

o The entire corpus of the trust is counted as an available resource 
to the individual; 

o Any payments from the trust made to or for the benefit of the 
individual are counted as income to the individual (see §3257 for the definition 
of income); 

o Any payments from the trust which are not made to or for the benefit 
of the individual are considered assets disposed of for less than fair market 
value. {See §§3258ff. for the treatment of transfers of assets for less than 
fair market value.) 

When a portion of a revocable trust is treated as a transfer of assets for less 
than fair market value, the look-back period described in §32 58.4 is extended 
from the usual 36 months to 60 months. (See §3258.4 for how to determine the 
look-back period for transfers of assets for less than fair market value.) 

EXAMPLE: Mr. Baker establishes a revocable trust with a corpus of $100,000 
on March 1, 1994, enters a nursing facility on November 15, 1997, 
and applies for Medicaid on February 15, 1998. Under the terms of 
the trust, the trustee has complete discretion in disbursing funds 
from the trust. Each month, the trustee disburses $100 as an 
allowance to Mr. Baker and $500 to a property management firm for 
the upkeep of Mr. Baker's home. On June 15, 1994, the trustee gives 
$50,000 from the corpus to Mr. Baker's brother. 

In this example, the $100 personal allowance and the $500 for upkeep of the 
house counts as income each month to Mr. Baker. Because the trust is revocable, 
the entire value of the corpus is considered a resource to Mr. Baker. 
Originally, this was $100,000. However, in June 1994, the trustee gave away 
$50,000. Thus, only the remaining $50,000 is countable as a resource to Mr. 
Baker. 

However, the giveaway is treated as a transfer of assets for less than fair 
market value. When a trust is revocable, the look-back period for such transfers 
is 60 months rather than the usual 36 months. The look-back period in this case 
starts on February 15, 1993, (60 months prior to February 15, 1998, the date Mr. 
Baker was both in an institution and applied for Medicaid). Because the transfer 
occurred in June 1994, it falls within the look-back period. Thus, a penalty 
under the transfer of assets provisions is imposed, beginning June 1, 1994, (the 
beginning of the month in which the transfer occurred). This penalty, which is 
denial of payment for Mr. Baker's nursing home care, is based on the amount of 
the transfer ($50,000), divided by the State's average monthly cost of private 
nursing facility care. (See S3258ff. for the transfer of assets rules.) 

B. Irrevocable Trust - Payment Can Be Made to Individual Under Terms of 
Trust.—In the case of an irrevocable trust, where there are any circumstances 
under which payment can be made to or for the benefit of the individual from 
all or a portion of the trust, the following rules apply to that portion: 
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o Payments from income or from the corpus made to or for the benefit 
of the individual are treated as income to the individual; 

o Income on the corpus of the trust which could be paid to or for the 
benefit of the individual is treated as a resource available to the individual; 

o The portion of the corpus that could be paid to or for the benefit 
of the individual is treated as a resource available to the individual; and 

o Payments from income or from the corpus that are made but not to or 
for the benefit of the individual are treated as a transfer of assets for less 
than fair market value. (See §§3258ff. for treatment of transfers for less than 
fair market value.) 

EXAMPLE: Use the same facts that were used in the previous example, but treat 
the trust as an irrevocable trust. The trustee has discretion to 
disburse the entire corpus of the trust and all income from the trust 
to anyone, including the grantor. The $100 personal allowance and 
$500 for home upkeep are income to Mr. Baker. The $50,000 left after 
the gift to Mr. Baker's brother is a countable resource to Mr. Baker, 
since there are circumstances under which payment of this amount 
could be made to Mr. Baker. The $50,000 gift to Mr. Baker's brother 
is treated as a transfer of assets for less than fair market value. 
However, the look-back period for this type of trust is only 36 
months. (See §3258.4 for transfer look-back periods as they apply 
to trusts.) The transfer occurred outside of the look-back period. 
Thus, no penalty for transferring an asset for less than fair market 
value can be imposed. 

C. Irrevocable Trust - Payments From Ml or Portion of Trust Cannot, Under 
Any Circumstances, Be Made to or for the Benefit of the Individual.—When all 
or a portion of the corpus or income on the corpus of a trust cannot be paid to 
the individual, treat all or any such portion or income as a transfer of assets 
for less than fair market value, per instructions in §§3258ff. 

In treating these portions as a transfer of assets, the date of the transfer is 
considered to bes 

o The date the trust was established; or, 

o If later, the date on which payment to the individual was foreclosed. 

In determining for transfer of assets purposes the value of the portion of the 
trust which cannot be paid to the individual, do not subtract from the value of 
the trust any payments made, for whatever purpose, after the date the trust was 
established or, if later, the date payment to the individual was foreclosed. 
If the trustee or the grantor adds funds to that portion of the trust after 
these dates, the addition of those funds is considered to be a new transfer of 
assets, effective on the date the funds are added to that portion of the trust. 

Thus, in treating portions of a trust which cannot be paid to an individual, 
the value of the transferred amount is no less than its value on the date the 
trust is established or payment is foreclosed. When additional funds are added 
to this portion of the trust, those funds are treated as a new transfer of assets 
for less than fair market value. 
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When that portion of a trust which cannot be paid to an individual is treated 
as a transfer of assets for less than fair market value, the usual 36 month 
look-back period is extended to 60 months. (See §3258.4 for the look-back period 
for transfers of assets for less than fair market value.) 

EXAMPLE; Use the same facts that are used in the examples in subsections A 
and B, except that the trustee is precluded by the trust from 
disbursing any of the corpus of the trust to or for the benefit of 
Mr. Baker. Again, the $100 and $500 (which come from income to the 
trust) count as income to Mr. Baker. Because none of the corpus 
can be disbursed to Mr. Baker, the entire value of the corpus at the 
time the trust was created ($100,000 in March 1994) is treated as 
a transfer of assets for less than fair market value. 

As with the revocable trust discussed in subsection A, the date of transfer is 
within the 60 month look-back period that applies to portions of trusts that 
cannot be disbursed to or for the individual. Thus, a transfer of assets is 
considered to have occurred as of March 1, 1994. The fact that $50,000 was 
actually transferred out of the trust to Mr. Baker's brother does not alter the 
amount of the transfer upon which the penalty is based. That amount remains 
$100,000, even after the gift to Mr. Baker's brother. 

If, at some point after establishing the trust, Mr. Baker places an additional 
$50,000 in the trust, none of which can be disbursed to him, that $50,000 is 
treated as an additional transfer of assets. The penalty period that applies 
to that $50,000 starts when those funds are placed in the trust, provided no 
penalty period from the previous transfer of $100,000 is still running. If a 
previous penalty period is still in effect, the new penalty period cannot begin 
until the previous penalty period has expired. (See §§3258ff. for transfers of 
assets for less than fair market value.) 

Amounts are considered transferred as of the time the trust is first established 
or, if later, payment to the individual is foreclosed. Each time the individual 
places a new amount into the trust, payment to the individual from this new 
portion is foreclosed. It is this later date that determines when a transfer 
has occurred. 

D. Payments Made From Revocable Or Irrevocable Trusts to or on Behalf of 
Individual.—Payments are considered to be made to the individual when any amount 
from the trust, including an amount from the corpus or income produced by the 
corpus, is paid directly to the individual or to someone acting on his/her 
behalf, e.g., a guardian or legal representative. 

Payments made for the benefit of the individual are payments of any sort, 
including an amount from the corpus or income produced by the corpus, paid to 
another person or entity such that the individual derives some benefit from the 
payment. For example, such payments could include purchase of clothing or other 
items, such as a radio or television, for the individual. Also, such payments 
could include payment for services the individual may require, or care, whether 
medical or personal, that the individual may need. Payments to maintain a home 
are also payments for the benefit of the individual. 
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NOTE: A payment to or for the benefit of the individual is counted under this 
provision only if such a payment is ordinarily counted as income under 
the SSI program. For example, payments made on behalf of an individual 
for medical care are not counted in determining income eligibility under 
the SSI program. Thus, such payments are not counted as income under 
the trust provision. 

E. Circumstances Under Which Payments Can or Cannot Be Made.—In determining 
whether payments can or cannot be made from a trust to or for an individual, take 
into account any restrictions on payments, such as use restrictions, exculpatory 
clauses, or limits on trustee discretion that may be included in the trust* 

For example, if an irrevocable trust provides that the trustee can disburse only 
$1,000 to or for the individual out of a $20,000 trust, only the $1,000 is 
treated as a payment that could be made under the rules in subsection B. The 
remaining $19,000 is treated as an amount which cannot, under any circumstances, 
be paid to or for the benefit of the individual. On the other hand, if a trust 
contains $50,000 that the trustee can pay to the grantor only in the event that 
the grantor needs, for example, a heart transplant, this full amount is 
considered as payment that could be made under some circumstances, even though 
the likelihood of payment is remote. Similarly, if a payment cannot be made 
until some point in the distant future, it is still payment that can be made 
under some circumstances. 

F. Placement of Excluded assets in Trust.—Section 1917(e) of the Act 
provides that, for trust and transfer purposes, assets include both income and 
resources. section 1917(e) of the Act further provides that income has the 
meaning given the term in §1612 of the Act and resources has the meaning given 
that term in §1613 of the Act. The only exception is that for institutionalized 
individuals, the home is not an excluded resource. 

Thus, transferring an excluded asset (either income or a resource, with the 
exception of the home of an institutionalized individual) for less than fair 
market value does not result in a penalty under the transfer provisions because 
the excluded asset is not an asset for transfer purposes. Similarly, placement 
of an excluded asset in a trust does not change the excluded nature of that 
asset; it remains excluded. As noted in the previous paragraph, the only 
exception is the home of an institutionalized individual. Because §1917(e) of 
the Act provides that the home is not an excluded resource for institutionalized 
individuals, placement of the home of an institutionalized individual in a trust 
results in the home becoming a countable resource. 

G. Use of Trust vs. Transfer Rules for Assets Placed in Trust.—When a 
nonexcluded asset is placed in a trust, a transfer of assets for less than fair 
market value generally takes place. An individual placing an asset in a trust 
generally gives up ownership of the asset to the trust. If the individual does 
not receive fair compensation in return, you can impose a penalty under the 
transfer of assets provisions. 

However, the trust provisions contain specific requirements for treatment of 
assets placed in trusts. As discussed in subsections A through C, these 
requirements deal with counting assets placed in trusts as available income, 
available resources, and/or a transfer of assets for less than fair market value, 
depending on the circumstances of the particular trust. Application of the trust 
provisions, along with imposition of a penalty for the transfer of the assets 
into the trust, could result in the individual being penalized twice for actions 
involving the same asset. 
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To avoid such a double penalty, application of one provision must take precedence 
over application of the other provision. Because the trust provisions are more 
specific and detailed in their requirements for dealing with funds placed in a 
trust, the trust provisions are given precedence in dealing with assets placed 
in trusts. Deal with assets placed in trusts exclusively under the trust 
provisions (which, in some instances, require that trust assets be treated as 
a transfer of assets for less than fair market value). 

3259.7 Exceptions to Treatment of Trusts Under Trust Provisions.—The rules 
concerning treatment of trusts set forth in §3259.6 do not apply to any of the 
following trusts, i.e., the trusts discussed below are treated differently in 
determining eligibility for Medicaid. Funds entering and leaving these trusts 
are generally treated according to the rules of the cash assistance programs, 
the State's more restrictive rules under §1902(f) of the Act, or more liberal 
rules under §1902(r)(2) of the Act, as appropriate. 

As is noted in each exception below, one common feature of all of the excepted 
trusts is a requirement that the trust provide that upon the death of the 
individual, any funds remaining in the trust go to the State agency, up to the 
amount paid in Medicaid benefits on the individual's behalf. When an individual 
has resided in more than one State, the trust must provide that the funds 
remaining in the trust are distributed to each State in which the individual 
received Medicaid, based on the State's proportionate share of the total amount 
of Medicaid benefits paid by all of the States on the individual's behalf. For 
example, if an individual received $20,000 in Medicaid benefits in one state 
and $10,000 in benefits in another State, the first State receives two-thirds 
of the amount remaining in the trust, and the second State receives one-third, 
up to the amount each State actually paid in Medicaid benefits. 

A. Special Needs Trusts.—A trust containing the assets of an individual 
under age 65 who is disabled (as defined by the SSI program in §1614(a)(3) of 
the Act) and which is established for the sole benefit of the individual by a 
parent, grandparent, legal guardian of the individual, or a court is often 
referred to as a special needs trust. To qualify for an exception to the rules 
in this section, the trust must contain a provision stating that, upon the death 
of the individual, the State receives all amounts remaining in the trust, up to 
an amount equal to the total amount of medical assistance paid on behalf of the 
individual under your State Medicaid plan. In addition to the assets of the 
individual, the trust may also contain the assets of individuals other than the 
disabled individual. ' 

When a trust is established for a disabled individual under age 65, the exception 
for the trust discussed above continues even after the individual becomes age 
65. However, such a trust cannot be added to or otherwise augmented after the 
individual reaches age 65. Any such addition or augmentation after age 65 
involves assets that were not the assets of an individual under age 65. Thus, 
those assets are not be subject to the exemption discussed in this section. 

To qualify for this exception, the trust must be established for a disabled 
individual, as defined in §1614(a) (3) of the Act. When the individual in 
question is receiving either title II or SSI benefits as a disabled individual, 
accept the disability determination made for those programs. If the individual 
is not receiving those benefits, you must make a determination concerning the 
individual's disability. In making this determination, follow the normal 
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COMMONWEALTH OF MASSACHUSETTS 

WORCESTER, ss. SUPERIOR COURT 
NO. 14-CV-02278C 

LIONEL NADEAU, 
Plaintiff, 

vs. 

KRISTIN THORN j; Director of the Office of Medicaid, Executive Office of Health and 
• Human Services, Defendant. 

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFF'S MOTION FOR 
JUDGMENT ON THE PLEADINGS 

This case arises out of the Office of Medicaid's denial of Lionel Nadeau's 

application for long-term Medicaid benefits. The Office of Medicaid, also known as 

MassHealth for the Massachusetts Medicaid program it administers, see G. L. c. 11 BE, § 

9A, falls under the authority of the Secretary of the Executive Office of Health and 

Human Services, See G. L. c. 6A, §§ 16,16B. Mr. Nadeau brings this action for judicial 

review of MassHealth's decision under G. L. c. 3 OA. $ 14. Mr. Nadeau now moves for 

judgment on the pleadings to vacate MassHealth's decision, A hearing has been held on 

that motion. 

For the following reasons, Mr. Nadeau' s Motion for Judgment on the Pleadings is 

DENIED. 

BACKGROUND 

Judidal review of an agency decision is confined to the administrative record. G; 

L. c. 3OA, § 14(4),(5). The record before MassHealth contained the following facte. On 
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March 27,2001, Mr. and Mrs. Nadeau created the "Lionel C. Nadeau and Jacqueline T. 

Nadeau Irrevocable Trust" (the "Trust"). Relevant provisions of the Trust are discussed 

below. That same day, the Nadeaus deeded to the Trust their interest in the real estate 

located at 1075 School S treet in Webster. The assessed value of the property is 

$173,700. The Nadeaus continued to live at the property until, on April 1,2014, health 

reasons required that Mr. Nadeau be admitted to the Webster Manor Healthcare Center. 

On February 24,2014, Mr. Nadeau applied for long-term care Medicaid benefits 

effective March 13,2014. On June 27,2014, MassHealth denied Mr. Nadeau's 

application after concluding that his assets exceeded Medicaid's $2,000 eligibility limit. 

MassHealth determined that he was financially ineligible for benefits because his assets 

included the Trust's principal, valued at $173,700. Mr. Nadeau appealed the decision to 

the Office of Medicaid Board of Hearings (the "Board"). 

Following a hearing, in a decision dated November 28,2014, the Board affirmed 

MassHealth's decision and denied Mr. Nadeau's appeal. The Board counted the Trust's 

principal as an asset because: 

By its plain and clear language subsection (d) of [130 Code Mass. Regs. 
520.023(C)(1)] treats an applicant's former home deeded into an irrevocable trust 
differently from all other assetjs] that could fund a trust. Subsection (d) does not 
require, as subsections (a), (b), and (c) require, a finding that the Trustee has 
discretion under any set of circumstances under the trust to pay or distribute the 
principal to the donor/applicant. As MassHealth correctly asserts, the regulation 
makes no distinction between the "availability" of either income or principal 
stating only that the home or former home has to be "available" pursuant to the 
terms of the trust Here, the applicant may use the property during his lifetime 
either to occupy as his residence or to rent and derive income payable to [him] as 

an income beneficiary of the Trust; therefore, his former home, sitting in an 
irrevocable Trust, is available to him and countable for MassHealth Long-Term 
Care eligibility purposes. 
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Mr. Nadeau sought judicial review of the Board's decision under G. L. c. 30A, § 

14. On July 31,2015, Mr. Nadeau filed his instant motion for judgment on the pleadings 

arguing that his use and occupancy of his home does not make the Trust principal 

"available" to him. 

DISCUSSION ' 

1. Standard of Review 

A motion for judgment on the pleadings is governed by G. L. c. 3 OA §14 and 

Superior Court Standing Order 1-96. This Court may affirm, remand, set aside, or modify 

1 the agency decision if it determines that the rights of any party may have been prejudiced 

because the agency decision is unconstitutional, in excess of the agency's authority, 

based upon an error of law or unlawful procedure, unsupported by substantial evidence, 

or arbitrary or capricious, an abuse of discretion, or otherwise not in accordance with law. 

G. L. c. 30A, §14 (7). This court must also "give due weight to the experience, technical 

competence, and specialized knowledge of the agency, as well as to the discretionary 

authority conferred upon it." G. L. c. 30A, §14(7). The party appealing an 

administrative decision bears the burden of demonstrating the decision's invalidity. 

Merisme v. Bd. of Appeals of Motor Vehicle Liab. Policies & Bonds, 27 Mass.App.Ct. 

470,474(1989). 

This court "must apply all rational presumptions in fayor of the validity of the 

administrative action and hot declare it void unless its provisions cannot by any 

reasonable construction be interpreted in harmony with the legislative mandate." Thomas 

omitted. Moreover, this ''court will not substitute its own judgment concerning the 
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penalty the [agency] imposes." Kobrin v. Bd, of Registration in Med., 444 Mass. 837, 

842 (2005), citation omitted. Consequently, as the party appealing MassHealth's 

decision, Mr. Nadeau bears the heavy burden of demonstrating the decision's invalidity. 

See Ten Local Citizen Group v. New Eng. Wind, LLC, 457 Mass. 222,228 (2010), 

internal quotation and citation omitted. 

This Court gives substantial deference to an agency's interpretation of those statutes 

with which it is charged with enforcing. "Especially is this so when the case involves 

inietpretation of a complex statutory and regulatory framework such as Medicaid." 

Shelales v. Dir. of the Office of Medicaid, 75 Mass. App. Ct. 636,640 (2009), citation 

omitted. Deference is particularly appropriate when the statute in question explicitly 

grants broad-rule making authority to the agency, contains an ambiguity or gap, or 

broadly sets out a legislative policy that must be inteipreted by the agency." Sauza v. 

Registrar of Motor Vehicles, 462 Mass. 227,229 (2012) (citations omitted). 

11. Analysis 

„.-___The..Massachusetts.Medicaid.program,.MassHealth,i'is.ajointSMe.aiid.E&deral 

program designed to pay the cost of medical care for those who are otherwise unable to 

afford it." Normand v. Dir. of the Office of Medicaid, 77 Mass. App. Ct. 634, 636 

(2010), citations omitted. See also 130 Code Mass. Regs. 515.002(A).1 "Because 

MassHealth is a joint Federal and State program, the Massachusetts statutes and 

regulations governing the program must be consistent with the requirements of Federal 

[Medicaid] law." Normand, 77 Mass. App. Ct. at 637 n.8. Consequently, as required by 

Federal law, MassHealth applicants must meet certain financial eligibility requirements 

1 "The MassHealth agency is responsible for the administration and delivery of health-care services 
to low- and moderate-income individuals and couples." 130 Code Mass. Regs. 515.002(A). 
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to qualify for benefits. Turin v. Commissioner ofDiv. of Med. Assistance, 424 Mass. 

743,747 (1997). 

MassHealth provides nursing home benefits in the form of long-term care 

coverage for individuals who have $2,000 or less in "countable assets." 130 Code Mass. 

Regs. § 519,006(A)(2); 130 Code Mass. Regs. §520.003(A)(1).2 "Countable assets are 

all assets that must be included in a determination of [Medicaid] eligibility." 130 Code 

Mass. Regs. §520.007. Here, if the Trust is considered a countable asset, then Mr. 

Nadeau would be financially ineligible for MassHealth benefits because the assessed 

value of his home exceeds $2,000. This Court concludes that the Office of Medicaid 

Board of Hearings correctly determined that Mr. Nadeau's Trust was a countable asset 

because Mr. Nadeau's home remained available for his use after he deeded it to the Trust. 

A. Availability of Property 

Property held in an irrevocable trust is a countable asset where it is "available 

according to the terms of the trust[.]" 130 Code Mass. Regs. 520.023 (C)(1)(d).3 If a 

Medicaid applicant can use and occupy her home as a life tenant, then her home is 

"available." See Doheriy v. Dir. of the Office of Medicaid, 74 Mass. App, Ct. 439,441 

(2009) (home was available because applicant retained the right to reside there during her 

lifetime). • 

Deferring to MassHealth's reasonable construction of its regulations, the Court 

concludes that Mr. Nadeau's home is "[t]he home or former home of a nursing-facility 

2 State regulations require that "the total value of countable assets owned by or available to 
individuals applying for of receiving MassHealthtbenefits]... maynot exceed. $2,000." 130 €ode 
Mass. Regs: 519.006(A)(2). ~~ ; 
3 The circular definition for the word "available" contained in the introductory statement to 130 
Code Mass. Regs, §520.023 provides as follows: "Generally, resources held in a trust are considered 
available if under any circumstances described in the tenns of the trust, any of the resources can be made 
available to the individual." 130 Code Mass. Regs. §520.023. 
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resident... held in an irrevocable trust tliat is available according to the terms of the 

trust," and is therefore a "countable asset" under 130 Code Mass. Regs. 520.023 

(C)(1)(d). Mr, Nadeau's home is "available" because the Trust's express terms preserve 

his right to live there: Subsection 2.3 of Article 2 of the Trust, Entitled "Payment of 

Income and Principal," provides that" the Nadeaus "shall also have the right to use and 

occupy any residence that may from time to time be held in trust hereunder." 

B, Any Circumstances Test . 

Mr. Nadeau argues that his home cannot be considered "available" or countable 

unless there are some circumstances under the Trust that give him the ability to receive 

some form of payment, such as the proceeds of the sale of the property. Mr. Nadeau 

observes that the entire subsection in the regulation at 130 Code Mass. Regs. 520.023 

(C)(1) is entitled 'Tortion Payable." His argument proceeds under the "any 

circumstances" test described in 42 U.S.C. §1396p(d)(3)(B)(i);4 130 Code Mass, Regs. 

520.023(C)(l)(a).s The Supreme Judicial Court has described the test as follows: 

[I]f there is any state of affairs, at any time during the operation of the trust, lhat 
—_._would-peimitthe.trustee-to-distribute-faust assets to4he-granto%those assets-will— 

count in calculating the grantor's Medicaid eligibility. 
Lebow v. Commissioner of the Div, of Med. Assistance, 433 Mass. 171,177-178 (2001), 

emphasis in original. Even assuming, arguendo, that Mr. Nadeau's property must be both 

4 If there are any circumstances under which payment from an irrevocable trast "could be made to 
or for tiie benefit ofthe individual, the portion pfthecoipus from which, or the income on the corpusfrom 

~""^ttclfpiplearto'tKffWlvtaMTWaiWiHadelKElll^oMarodTfSsWrosWlillblFTtrtKe 
individual^]" 42 U.S.C. § 13%p(d)(3)(B)(i); — 

5 Under 130 Code Mass. Regs. 520,023(C)(l)(a), "[a]ny portion of the principal or income from the 
principal (such as interest) of an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset." See Lebow v. Commissioner of the Div, of Med. Assistance„ 
433 Mass. 171,177-178 (2001) (discussing regulation). 
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available to him and payable to Mm for it to be countable, the Court, deferring to federal 

Medicaid policy guidelines, concludes the trust principal is payable to Mr. Nadeau.6 

The Health Care Financing Administration (HCFA) is the agency charged with 

the interpretation and enforcement of the Medicare and Medicaid statutes. The HCFA 

issues policy guidelines called transmittals to states participating in the Medicaid 

program. See generally Massachusetts Hosp. Ass 'n v. Department of Pub. Welfare, 419 

Mass. 644,646 (1995) (describing interplay between MassHealth and HCFA). 

Transmittal 64 defines "payment" broadly as: "any disbursal from the corpus of the trust 

or from income generated by the trust which benefits the party receiving it. A payment 

may include actual cash, as well as noncash or property disbursements, such as the right 

to use and occupy real property." Medicaid Manual HCFA Transmittal 64, Section 

3259.1(A)(8). Massachusetts courts have applied Transmittal 64 when interpreting 

Medicaid statutes and regulations. See, e.g., Atlanticare Med\ Ctr, v. Comm 'r of the Div. 

of Med. Assistance, 439 Mass. 1,9 (2003); Andrews v. Div. of Med. Assistance, 68 Mass. 

App. Ci 228,231 (2007), Transmittal 64 "is entitled to deference by the courts as long 

as it is consistent with the plain language and purposes of the statute and if [it is] 

6 This court notes the Board correctly concluded additional income was countable under Article 6.1 
of the Trust, entitled "Payments for our estate." Article 6.1 provides that "Our trustee may in its sole 
discretion pay to our estate or to the tax authorities any taxes payable by reason of my death chargeable 
against the residue of my estate and any other debts of our estate or expenses of its administration and 
legacies under by will that, if paid by our executor would reduce the residue of my estate. This paragraph 
shall not be construed to require any such payments by our trustee." Where, as here, the trustee has "a 
peppercorn of discretion, then whatever is the most the beneficiary might Trader any state of affairs receive 
in the full exercise of that discretion is the amount that is counted as available for Medicaid eligibility." 
See Cohen v. Commissioner of the Div, of Med. Assistance, 423 Mass. 399,413 (1996). 

This court concludes that, because there are circumstances under which the trustee may exercise 
his discretion to taxes, they fie countable for purposes of Medicaid eligibility. Svo Lebow, 433 
Mass. at 177-178; 130 Code Mass. Regs. 520.023(C)(1)(a). However, MassHealth has failed to 
demonstrate that the potential income accessible under this provision exceeds the $2,000 Medicaid 
eligibility threshold. As noted by the Board, MassHealth did not introduce evidence "articula[mg] just how 
much of the principal could be paid to the donorf.]" 

7 



consistent with prior administrative views." Gillmore v. 111. Dep't of Human Says., 354 

111. App. 3d 497,501 (2004), citation and quotation omitted. 

In this case. Subsection 2.3 of Article 2 of the Trust preserved Mr. Nadeau's right 

to use and occupy his home, which is a form of payment under Transmittal 64's broad 

definition. Consequently, Mr. Nadeau's property is a countable asset even if the 

applicable regulations require it to be both available and payable to him. 

For the foregoing reasons, the plaintiffs Motion for Judgment on the Pleadings is 

DENIED. 

ORDER 

Honorable Shannon Jbrxson 

Justice of the Superior Court 

December 29,2015 
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EXHIBIT C 



COMMONWEALTH OF MASSACHUSETTS 
THE SUPERIOR COURT 

WORCESTER, ss. CIVIL ACTION NO. 15-CV-0188-D 

MARY DALEY1 

v. 

MARYLOU SUDDERS et alz 

MEMORANDUM OF DECISION AND ORDER ON THE 

PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS 

The Office of Medicaid denied James Daley's application for long-term Medicaid benefits, 

and his wife, Mary Daley, acting as his Personal Representative, appeals that decision. 

The Office of Medicaid, known as MassHealth because it adminsters the Massachusetts 

Medicaid program {see G. L. c, 118E, § 9A) falls under the authority of the Secretary of the 

Executive Office of Health and Human Sendees. (See G. L. c. 6A, §§ 16,16B.) Mrs. Mary 

Daley, acting as die Personal Representative of her husband James Daley's estate, brings this 

action for judicial review of MassHealth's decision under G. L. c. 30A, § 14. Mrs. Daley has 

moved for judgment on the pleadings to vacate MassHealth's decision. A hearing has been 

held on diat motion. 

For the following reasons, Mrs. Daley's motion for judgment on the pleadings must be 

DENIED. 

BACKGROUND 

Judicial review of an agency decision is confined to the administrative record. G. L. c. 30A, 

§ 14(4), (5). The record before MassHealth contained the following facts. Over eight years 

ago, on December 19, 2007, Mr. and Mrs. Daley established the "Jams Daley and Mary Daley 

Irrevocable Tn/sf and appointed their son James Daley and their daughter Patricia Tubaj as its 

trustees. (The trust's applicable provisions are discussed below.) 

1 As the Personal Representative of James Daley's estate. 

2 Marylou Sudders, in her official capacity as the Secretary of the Executive Office of Health and Human 

Services, and Kristin Thorn in lier official capacity as Director of the Office of Medicaid. 
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That same day, Mr. and Mrs. Daley conveyed their interest in their condominium located at 

215 Mill Street, Unit 103 in Worcester to the Trust. They retained life estates under the 

property's deed and continued to live there together for about six years until health reasons 

required that Mr. Daley be admitted to the Millbury Healdi Care Center on December 20, 

2013. 

On February 21, 2014, Mr. Daley applied for long-term care Medicaid benefits effective 

January 19,2014.3 On April 14, 2014, MassHealth denied Mr. Daley's application after it 

concluded that his assets exceeded Medicaid's $2,000 eligibility limit MassHealth 

determined he was financially ineligible for benefits because his assets included the Trust's 

principal, valued at $150,943. The Trust's principal was the value of the Daleys' 

condominium. Mr. Daley appealed that decision to the Office of Medicaid Board of 

Hearings. 

After a hearing, the Office of Medicaid Board of Healings affirmed MassHealth's 

determination in a decision dated October 22, 2014. The Board counted the Trust's principal 

as an asset because: (1) Mr. and Mrs. Daley's deed explicitly reserved their tight to occupy 

and use the condominium; and (2) their Trust granted them the right to convert the Trust's 

principal into income. 

Mr. Daley died on November 13, 2014 - about seven years after the establishing the Trust 

Mrs. Daley then filed a request for a rehearing, which the Board denied for failure to show 

good cause, On February 11, 2015, Mrs. Daley filed a complaint seeking judicial review of 

MassHealth's decision under G. L. c. 30A, arguing diat she and her husband were essentially 

indigent and eligible for public benefits because their assets are held by an irrevocable trust 

On October 15, 2015, Mrs. Daley filed this motion for judgment on the pleadings. 

MassHealth filed its opposition motion, contending that the Daleys were financially ineligible 

for Medicaid benefits. Mrs. Daley continues to live at the condominium. 

DISCUSSION 

I. Standard of Review 

Under G. L. c. 30A, § 14 (7), this court must uphold MassHealth's decision unless it is 

unsupported by substantial evidence, is arbitrary or capricious, constitutes an abuse of 

discretion, or is otherwise not in accordance with the law. See eVineyard Hetail Sales-Mass., Inc. 

v. AlcoholicBm. ControlComm'n, 450 Mass. 825, 828 (2008). This court "must apply all 

rational presumptions in favor of die validity of the administrative action and not declare it 

void unless its provisions cannot by any reasonable construction be interpreted in harmony 

with the legislative mandate," Thomas v. Commissioner of the Div. of Med. Assistance, 425 Mass. 

738, 746 (1997) (Citation omitted.) Moreover, this "court will not substitute its own 

judgment concerning the penalty die [agency] imposes." Kobrin v. Bd. of Registration in Med., 

444 Mass. 837, 842 (2005) (Citation omitted.) Consequendy, as a matter of law, as the party 

appealing MassHealth's decision, Mrs. Daley bears the heavy burden of demonstrating the 

3 MassHealth initially denied the Daleys' application on April 7, 2014 because they failed to respond to a 

verification request issued on February 28, 2014. The Daleys reapplied for Medicaid benefits the next day. 
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decision's invalidity. See Ten Local Citizen Gmup v. New Eng. Wind, LLC, 457 Mass. 222, 228 

(2010) (Internal quotation and citation omitted.) 

This court gives substantial deference to an agency's interpretation of those statutes with 

which it is charged with enforcing. This is "[ejspecially [ ] so when the case involves 

interpretation of a complex statutory and regulatory framework such as Medicaid." Shelales 

v. Dir. of the Office of Medicaid, 75 Mass. App. Ct. 636, 640 (2009) (Citation omitted.) 

Deference is particularly appropriate when the statute in question grants broad-rule making 

authority to the agency, contains an ambiguity or gap, or broadly sets out a legislative policy 

that must be interpreted by the agency." Sou%a v. Registrar of Motor Vehicles, 462 Mass. 227, 

229 (2012) (Citations omitted). 

II. Analysis 

The Massachusetts Medicaid program, MassHealth, "is a joint [s]tate and [fjederal program 

designed to pay the cost of medical care for those who are otherwise unable to afford it." 

Nomand v. Dir. of the Office of Medicaid, 77 Mass. App. Ct. 634, 636 (2010) (Citations omitted.) 

See also 130 Code of Massachusetts Regulations section 515.002(A).4 "Because MassHealth is 

a joint [fjederal and jsjtate program, the Massachusetts statutes and regulations governing the 

program must be consistent with the requirements of [fjederal (Medicaid] law." Nomand, 77 

Mass. App. Ct. at 637 n.8. Consequently, as required by federal law, MassHealth applicants 

must meet certain financial eligibility requirements to qualify for benefits. Tarin v. 

Commissioner ofDiv. of Med. Assistance, 424 Mass. 743, 747 (1997). 

MassHealth provides nursing home benefits in the form of long-term care coverage for 

individuals who have $2,000 or less in "countable assets." 130 Code of Massachusetts 

Regulations § § 519.006(A)(2) and 520.003(A)(1).5 "Countable assets are all assets that must 

be included in a determination of [Medicaid] eligibility." 130 Code of Massachusetts 

Regulations §520.007. Here, it is xmdisputed that Mr. and Mrs. Daley are financially 

ineligible for MassHealth benefits if the Trust is considered a countable asset This court is 

constrained to conclude that the Office of Medicaid Board of Hearings correctly determined 

that the Daleys' Trust was a countable asset because: (1) their condominium property 

remained available for their use after they deeded it to the Trust] and (2) they had the right to 

condominium-generated income (a situation here that was theoretical only.) Both grounds 

are addressed below. 

A. Availability of Property 

Property held in an irrevocable trust is a countable asset where it is "available according to 

the terms of the trustf.]" 130 Code of Massachusetts Regulations section 520.023 (C) (l)(d). 

If a Medicaid applicant can use and occupy her home as a life tenant, then her home is 

4 "Hie MassHealrh agency is responsible for the administration and deliveiy of health-care services to low- and 

moderate-income individuals and couples." 130 Code of Massachusetts Regulations section 515.002(A). 

5 State regulations require that "the total value of countable assets owned by or available to individuals 

applying for or receiving MassHealth [benefits] ... may not exceed ... $2,000." 130 Code of Massachusetts 

Regulations 5 519.006(A)(2). 
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"available." See Dobtrty v. Dir. ofibe Office of Medicaid, 74 Mass. App. Ct. 439,441 (2009) 

(home was available because applicant letained the right to reside there during her lifetime). 

This court concludes that Mr. and Mrs. Daley's condominium was available to them because 

they retained life estates under the deed, and continued to use and live in it after establishing 

the Trust It is undisputed that they lived together at the condominium for about six years 

after they established the Trust until Mr. Daley was required to be admitted into the nursing 

facility. It is also undisputed that Mrs. Daley continues to live in the property. 

B. Right to Income 

The plain language of 130 Code of Massachusetts Regulations section 520.023 (C) (l)(a) 

provides that a countable asset includes: . 

[a]ny portion of the principal or income from the principal (such as interest) 

of an irrevocable trust that could be paid under any circumstances to or fot 

the benefit of the individual [.J 

It does not legally matter whether the grantor or donor actually exercises his or her 

discretion to take income from the Trust. As the Supreme Judicial Court has noted: 

[I]f there is any state of affairs, at anytime during the operation of the trust, 

that would permit the trustee to distribute trust assets to the grantor, those 

assets will count in calculating the grantor's Medicaid eligibility. 

Elbow v. Commissioner of the Dip. of Med. Assistance, 433 Mass. 171,177-178 (2001) (Emphasis 

in original.) Consequently, if there is any way for the Trustees to distribute either Trust 

principal or income to die Daleys, then those assets are countable for purposes of 

determining theii Medicaid eligibility. Compare Gumiero v. Commissioner of the Die. of Med. 

Assistance, 433 Mass. 628, 629 (2001) (applicant completely separated herself from the trust 

by waiving all rights to income as well as principal)/' 

Fairly construed, the Trust allows the Daleys to access both its principal and income 

generated from the home, Paragraph A of the First Article of the Trust, entitled 

"Distributions During the Donors' Lifetime" specifically grants to the Daleys the right to any net 

income generated by the Trust and requires the Trustee to provide such income. The First 

Article provides, in part, that: "So long as either of the Donors are living, the Trustee shall 

pay either Donor so much of the net income of the Trust as either Donor shall request in 

writing dehvered to the Trustee."7 In addition, Article Five authorizes die Trustee to "hold, 

6 In Guerruro, the plaintiff signed a document in which she declared that she did "irrevocably and 

[unequivocally] waive, renounce and refuse to accept any and all right, tide or interest which [she] may have 

now or in the future in the principal of her irrevocable trust. Guernero, 433 Mass. at 629. The Court concluded 

that the document effectively transferred any interest she may have had in the trust back to the trust for the 

benefit of the remaining beneficiaries and deprived die trustee was deprived of any legal discretion to pay trust 

principal to the plaintiff. Id. at 633. 

7 For example, if the condominium was rented then the Trustee would be required to give the Daleys rental 

income upon request. See 130 Code of Massachusetts Regulations section 520.024 (A)(1) ("The assets and 
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retain, purchase, dispose of or otherwise deal with life insurance, annuities, endowment 

policies or other forms of insurance on the life of the Donors . . . and to pay the premiums 

and costs therefore from the principal or income of the Trust."8 Finally, Article Eight 

authorizes the Trustees to "pay such amounts of income or principal of the Trust as the 

Trustee deems necessary to satisfy [the Daleys'] tax obligation" for the Trust and allows the 

Daleys to "reacquire the principal of this Trust by substituting property of an equivalent 

value." 9 In light of these provisions, the court must, by law, conclude that the Daleys had 

access to both die Trust principal and income generated by the Trust. 

Mrs. Daley emphasizes that paragraph A of the First Article provides that: "[t]he Trustee 

shall have no authority or discretion to distribute principal of the Trust to or for the benefit 

of either Donor." It is well-setded, however, that "this clause may not be read in isolation; 

rather, it must be construed and qualified in light of the trust instrument as a whole." See 

Doberly, 74 Mass. App. Ct. at 441. 

This case is analogous to Doherty, where the Appeals Court concluded the trust's principal 

was a countable asset because the trust, despite some language restricting the grantor's access 

to the principal, allowed the trustees to invade the trust's principal and income when 

necessary to ensure the grantor's "quality of life," "comfort," and "respond to her changing 

life needs." See id. at 441-442, There, as here, the trust, as structured, would "allow[] the 

trustees a degree of discretionary authority that would, if sanctioned, permit [the grantor] to 

enjoy her assets, preserve those assets for her heirs, and receive public assistance, to, in 

effect, have [her] cake and eat it too." See id, at 443, quotation and citation omitted. 

ORDER 

For these reasons, Mrs. Daley's motion for judgment on the pleadings must be DENIED. 

income held in an irrevocable trust established by the individual or spouse that the trustee is requited to 

distribute to or for the benefit of the individual are countable."). 

8 Article Five, entitled "Trusiee Powers" states in paragraph nine that the Trustee shall have the power to "hold, 

retain, purchase, dispose of or otherwise deal with life insurance, annuities, endowment policies or other forms 

of insurance on the life of the Donors, any beneficiary or any other person for the benefit of any beneficiary 

and to pay the premiums and costs therefore from the principal or income of the Trust." 

9 The Eighth Article of the Trust, entitled "Grantor Trus!" provides that: 

AIL income distributed, held, or accumulated by this Trust generates a tax liability fot the 

Donots. The Trustee may, to the extent that the income of the Trust generates a tax liability 

for the Donors, pay such amounts of income or principal of the Trust as the Trustee deems 

necessary to satisfy such tax obligation. The Donors retain the right to reacquire the 

principal of this Trust by substituting property of an equivalent value. 

5 



XJRRAN 
istice 

December 23, 2015 
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EXHIBIT D 



COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, ss. . SUPERIOR COURT 

CIVIL ACTION 
NO. 11-1564 

ROSEMARIE PARSONS 

vs. ,• • . . . 

RECEIVED: & FILED. 
OFFICE OF MEDICAID & another1 GbERff QF THE COURTS 

MEMORANDUM OF DECISION AND ORDER ON 31 ̂ i^ 

PLAINTIFF'S MOTION FOR JUDGMENT ON THE PLEADINGS 

The plaintiff, Rosemarie Parsons, brings this action pursuant to G. L. c. 3 OA, § 14, in which 

she appeals a decision by the Board of Hearings of the Office of Medicaid ("the Office"). In its 

decision, the Office upheld a decision by MassHealth that denied Parsons's application for benefits 

based upon its determination that she held sufficient, available assets as a beneficiary of a self-

settled, irrevocable trust. The matter is now before this Court on Parsons' s Motion for Judgment on 

the Pleadings. For the following reasons, Parsons's motion is DENIED, 

BACKGROUND 

The following facts are taken from both the pleadings and the administrative record. On 

November 8, 2004, Parsons created a trust entitled "McColgan Family Irrevocable Trust" (the 

"Trust"). The Trust is still in effect and contains a number of relevant provisions. According to 

Article 1, "The Trust Fund," the purpose of the Trust is "to manage [Parsons's] assets and to use 

them to allow [her] to live in the coxnmunity as long as possible." (f 1,2). The Trust "shall be 

1 Dr. Mian Harris, as Commissioner of the Office of Medicaid. 



irrevocable," with Parsons having no right to "revoke or amend this agreement in any way." (f 1.3). 

The trustee, in contrast, "may at any time, or from time to time, amend any adroinistrative provisions 

of [the Trust] by any [written] instrument... signed and acknowledged by [the] trustee [Tjhe 

term 'administrative provision' refers to any provision of the trust dealing with the management and 

administration of the trust, and in no event shall any such amendment affect, enlarge or shift any 

beneficial interests created hereunder." (f 1.3). 

According to Article 2, "Payment of Income and Principal," a trustee has the right to pay 

Trust income to Parsons on her behalf "as it shall determine in its sole discretion to be necessary for 

[Parsons's] care and well being." (| 2.1). Unlike income,_"[plrincipal may not be distributed to,,,, 

[Parsons]." 2.1). Income that is not paid from the Trust "may be accumulated and added to the 

principal," which is to be held in the Trust until its termination, unless distributed by Parsons to one 

or more of her then "living issue, their spouses, and... charitable organizations over which [she] 

has no controlling interest," (f 2.2). Parsons also has "the right to use and occupy any residence that 

may from time to time be held in trust thereunder." 2.2). . 

According to Section 3, "Termination of this Trust," the Trust would terminate "upon the 

earlier of (a) six months after the date of [Parsons's] death or (b) a determination of by [a] trustee, 

at its sole discretion that the continuation of this trust would jeopardize [Parsons's] eligibility for 

assistance from any... governmental program." (f 3.1). According to Article 4, "Distribution of 

Trust Assets," upon the termination of the Trust, a trustee is to "(a) [p]ay the trust property and 

undistributed income as [Parsons] may appoint by will to any or more the [Parsons' s] issue or [their] 

spouses... and (b)... distribute the balance of the trust principal... in equal shares to [Parson's 

issue]." (f 4.1). 



According to Article 5, "The Trustee," the present trustees of the Trust are James W. 

McColgan and Paul F. McColgan2 (f 5.1). A trustee has a number of articulated powers with respect 

to the disposition of Trust property, including the power "to sell, mortgage, exchange, lease, or 

otherwise dispose of or encumber any property on any terms," and the power "to determine what part 

of the trust property is income and what part is principal" (f 5.4). According to Article 6, 

"Beneficiaries' Interests and Powers," "income or principal that in the discretion of [a] trustee may 

be paid to a person may be used by [a] trustee for the person's benefit" (f 6.3). 

Also onNovember 8,2004, followingthe Trust's establishment, Parsons conveyedreal estate 

to the Trust in her capacity as trustee of the 416 Annabelle Point Realty Trust. Specifically, she 

executed (1) a trustee's certificate, in which she certified that she had been "directed by all the 

beneficiaries of [the 416 Annabelle Point Realty] Trust to execute and deliver a deed to [the present 

trustees] of the [Trust] relating to the real estate located at 416 Annabelle Point Road, Centerville, 

Barnstable County, Massachusetts, for consideration of $1.00," and (2) a quitclaim deed, in which 

she conveyed this real estate to the trustees of the Trust for this amount. On April 8,2005, the Trust, 

the trustee's certificate, and the quitclaim deed were all recorded at the Registry of Deeds. 

On January 24,2011, Parsons was admitted to a nursing facility, at which time she was over 

sixty-five years old. On January 25,2011, a MassHealth3'long-term care application was submitted 

on her behalf. On March 3, 2011, MassHealth notified' Parsons that it had decided to deny her 

application. In this notice, MassHealth stated that it had determined that Parsons was not eligible 

la her supporting memorandum, Parsons states the present trustees are her sons. • 

3 As discussed herein, MassHealth is the agency within the Commonwealth responsible for the • 

administration and delivery of health care services to low- and moderate-income individuals. See 130 Code Mass. 

Regs. § 515.002(A). 
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for MassHealth benefits because her countable assets exceeded $2,000, specifically referencing 130 

Code Mass. Regs. § 520.023(C)(1)(a) and stating that the "value of the property in Trust at 416 

Annable Point Rd., Barnstable, $252,100, is a countable asset." The notice also informed Parsons 

of her right to a fair hearing to appeal this denial decision. • 

Parsons appealed MassHealth's denial decision, and a hearing was held before a hearing 

officer for the Office's Board of Hearings ("Hearing Officer"). The Hearing Officer issued an 

"Appeal Decision," in which she denied Parsons's appeal based upon her determination that 

principal in the Trust was available to Parsons and therefore constituted countable assets.4 The 

Hearing Officer relied upon two provisions in the Trust, finding that "[ujnder f 5.4, the trustee has 

authority !to sell, mortgage, exchange, lease, or otherwise dispose of or encumber any property on 

its terms.' Also under that provision, the trustee is empowered to determine what part of the trust 

property is income and what part is principal. Taken together, these provisions authorize the trustee 

to convert trust assets into a stream of income for the [Parsons's] benefit. The trustee could, for 

example,.,. sell the property, used the proceeds to purchase an annuity, and construe the annuity 

payments as income for the benefit of [Parsons]." In addition, the Hearing Officer referenced f 2.2 

of the Trust in a footnote,- stating that Parsons "also retained substantial control over trust property, 

including the right to use and occupy any residence held in. trust." Parsons sought review of this 

decision under G. L. c. 30A, § 14, • 

4Tlie Hearing Officer's decision, numbered 1104515,was final and binding upon the Office. See 130 Code 

Mass. Regs. § 610.085. -
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DISCUSSION 

L Standard of Review 

Pursuant to G. L. c. 30A, §14, "any person... aggrieved by a final decision of any agency 

in an adjudicatory proceeding, whether such decision is affirmative or negative in form, shall be 

entitled to a judicial review." The party appealing an agency decision has the burden of 

demonstrating its invalidity. Andrews v. Division of Med. Assistance, 68 Mass. App. Ct. 228,231 ' 

(2007). "A court may overturn or modify the agency's decision only on narrow grounds, such as if 

it is '[ujnsupported by substantial evidence' or [[b]ased upon an error of law.'" Gauthierv. Director 

of the Office of Medicaid, 80 Mass. App. Ct 777,'783 (2011), quoting G. L. c. 3 OA, § 14(7). 

"Substantial evidence" is defined as "such evidence as a reasonable mind might accept as adequate 

to support a conclusion." G. L. c. 30A, § 1 (6). When reviewing an agency decision, the court shall 

consider "the entire record, or such portions of the record as may be cited by the parties" and "give 

due weight to the experience, technical competence, and specialized knowledge of the agency, as 

well as to the discretionary authority conferred upon it." G. L. c. 30A, § 14. "In sum, reasonable 

interpretations by an agency of its governing law, which are supported by substantial evidence must' 

be respected." Forman v. Director of the Office of Medicaid, 79 Mass. App. Ct 218, 221 (2011). 

At the same time, the court exercises de novo review of legal questions, and it must overturn an 

agency decision that is not consistent with the law. Bulger v. Contributory Retirement Appeal Bd,, 

447 Mass. 651, 657 (2006). ' 

11. Financial Eligibility for MassHealth Benefits 

"MassHealth is the agency within the Commonwealth 'responsible for the administration and 

delivery of health-care services to low- and moderate-income individuals.'" Forman, 79 Mass. App. 



Ct. at 222, quoting 130 Code Mass. Regs. § 515.002(A). "In order to receive Federal funds for this 

program, 'MassHealtfi regulations and practices must comply with all requirements imposed by 

Federal Medicaid law.'" Gauthier, 80 Mass. App. Ct. at 778-779, quoting For man, 79 Mass. App. 

Ct. at 222. See also Haley v. Commissioner of Pub. Welfare, 394 Mass. 466,467-468 (1985); 130 

Code Mass. Regs. § 515.002(B). "Pursuant to those requirements, MassHealth will pay for nursing 

home care for residents.who have no more than $2,000 in countable assets and meet other criteria." 

Gauthier, 80 Mass. App. Ct. at 779. See also 130 Code Mass. Regs.§§519.006(A), 520.003(A). 

"Countable assets" are defined as "'all assets that must be included in the determination of 

[MassHealth] eligibility.5" Guerriero v. Commissioner of the Div. of Med. Assistance, 433 Mass. 

628,629 n. 1 (2001), quoting 130 Code Mass. Regs. § 520.007. In cases where the resident applying 

for MassHealth benefits created a irrevocable trust on or after August 11, 1993, "countable assets" 

would include "[a]ny portion of the principal or income from the principal (such as interest) of [the] 

trust that could be paid under any circumstances to or for the benefit of the [resident]" as well as 

u[t]he home or former home of a nursing-facility resident or spouse held in an irrevocable trust that 

is available according to the terms of the trust." 130 Code Mass Regs. § 520.023(C)(1)(a), (d). 

III. Review of the Office's Decision Denying Parsons's Appeal 

In its decision denying Parsons's appeal, the Office concluded that Parson was not eligible 

for MassHealth benefits based upon its determination that she held sufficient, available assets as a 

beneficiary of the Trust that constituted "countable assets" under 130 Code Mass Regs. § 

520.023(C)(1). This determination is supported by substantial evidence in the record, specifically, 

certain provisions in the Trust that "allowthe trustees a degree of discretionary authority that would, 

if sanctioned, permit [the self-settlor] to enjoy her assets, preserve those assets for her heirs, and 



receive public assistance, to, in effect, 'have [her] cake and eat it too.'" Doherty v. Director of the 

Office of 'Medicaid, 80 Mass. App. Ct. 439,443 (2009). • 

First, the Office relied upon the provision in f 2.2. of the Trust that Parson retained "the right 

to use and occupy any residence that may from time to time be held in trust," with documents in the 

record conveying the real property located at 416 Annabelle Point Road, Centerville, Massachusetts 

to the Trust on the same date as the Trust's creation. This evidence supports the determination that 

this property constitutes "[tjhe home or'former home of a nursing-facility resident... held in an 

irrevocable trust that is available according to the terms of the trust," and that it is therefore a 

"countable asset" under 130 Code Mass Regs. § 520.023(C)(1)(d). Moreover, Parson does not 

challenge MassHeaith's determination that the value ofthis property is $252,100, an amount that far 

exceeds the $2,000 limit of countable assets that an eligible applicant may have. See Andrews, 68 

Mass. App. Ct. at 231. . 

Second, the Office relied upon the provision in f 5.4 of the Trust that the trustee had the 

power "to sell, mortgage, exchange, lease, or otherwise dispose of or encumber any property on any 

terms," and the power "to determine what part of the trust property is income and what part is 

principal." While recognizing that the Appeals Court "doubt[ed]... that the trustees may, willy-

nilly, simply characterize a trust asset as 'income' and thereby, fee of fiduciary fault, convey that 

asset to [the self-settlor] free of trust," Doherty, 74 Mass. App. Ct. at 442, the Hearing Officer was 

entitled to determine that the Trust allowed for circumstances in which principal could be paid to or 

for the benefit of Parsons. As f 2.1 of the Trust provides in part that "[i]f any property is placed in 

trust during [Parsons's] life, [her] trustee may pay [her] or may pay on [her] behalf as much of the 

income of the trust as it shall determine it sole discretion to necessary for [her] care and well-being," 
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the Hearing Officer could conclude, as did the Appeals Court in Doherty, that "the trust vehicle, 

considered as a whole, evidences [the self-settlor' sj expectation or intent that the trustees will invade 

trust assets when necessary to ensure [the self-settlor's] comfort." Id. As such, another provision 

in f 2.1 of the Trust that "[principal may not be distributed to [Parsons]" cannot be read in isolation, 

as the Trust as a whole allows the trustees a degree of discretion to distribute assets that would be 

countable for MassHealtli financial eligibility purposes. Contrast Guerriero, 433 Mass. at 633 

(trustee deprived of any legal discretion to pay trust principal to self-settlor following execution of 

an irrevocable waiver). ' Accordingly, the Office's decision denying Parsons's application for 

MassHealth benefits must be affirmed. , 

For the foregoing reasons, it is hereby ORDERED that the plaintiff Rosemarie Parson's 

Motion for Judgment on the Pleadings is DENIED, and Appeal Decision 1104515 by the Board of 

Hearings of the Office of Medicaid is AFFIRMED. 

ORDER 

/ 
/ 

DATE: November 5,2012. 

1 ATTEST THAT THfS DOCUMENT ISA 
CERTIFIED PHOTOCOPY OF AN ORIGINAL 
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SI 01730.048 Medicaid Trusts 

Citations: 

Section 1917(d) of the Social  Security Act 

Social  Security Act as added by the Omnibus Budget Reconcil iat ion Act of 1993 and 

Sections 1613(c) and 1634(a) of the Social  Security Act;  

Regulation 20 CFR 416.2145 

A. Introduction 

The SSACT has been amended to delete the former Medicaid qualifying trust  (MQT) 

provision for trusts established on or after August 11,1993, and to replace i t  with a more 

comprehensive provision.  

B. Definitions 

1. MQT 

Under section 1902(k) of the SSACT, replaced effective October 1,1993, for trusts 

established on or after August 11,  1993, an MQT is a  trust  or similar legal device 

established (other than by a will)  by an individual (or spouse) under which the individual 

may be the beneficiary of all  or  part  of the payments from the trust .  The amount from the 

MQT deemed available to the individual is  the maximum amount of payments that  may be 

permitted under the terms of the trust  to be distributed to the individual by the trustee.  

2. Medicaid Trusts 

Medicaid trusts consist  of any type of trust  established by an individual on or after August 

11,1993 made up in whole or in part  of assets (resources and/or income) of the 
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individual and which are created by a means other than by will .  A trust  is  considered 

established by an individual if  established by the individual,  the individuals spouse,  or a 

person, including a court ,  or administrative body with legal authority to act  for the 

individual or  spouse or who acts at  the direction or request  of the individual or spouse.  

A Medicaid trust  can be either a revocable or irrevocable trust  or a legal instrument or 

device similar to a trust  There are certain specific exceptions to this provision.  

C. Policy — effect on medicaid 

1. Before October 1993 

Prior to October 1,1993, existence of an MQT could result  in Medicaid ineligibil i ty by the 

State agency counting resources from the trust  as described in SI 01730.0486.1.  above. 

This rule st i l l  applies to trusts established before August 11,  1993. Waiver of this rule is  

possible when there has been a State determination of "undue hardship." 

2, October 1993 On 

Effective October 1,1993, trusts and similar legal instruments of various types established 

August 11,1993, or later which meet the definit ion of Medicaid trusts in B.2.  above can 

affect  eligibil i ty for Medicaid. (See also SI 01730.046D.3. above.)  

• Revocable Trusts 

The principal  of a  revocable trust  is  considered a resource to the individual.  

Payments from the trust  to or for the benefit  of the individual are considered income 

to the individual.  Any other payments are considered assets disposed of by the 

individual.  

• Irrevocable Trusts 

If  there are any circumstances under which payment from an irrevocable trust  could 

be made to or for the benefit  of the individual,  the portion of the principal  from 

which (or income on that  principal)  payment to the individual could be made is 

considered resources.  Payments from the trust  or income on the trust  for the benefit  

of the individual are income. Payments for any other purpose are considered a 

transfer of assets by the individual.  Any portion of the trust  or income on the trust  

from which no payment could be made under any circumstances to the individual is  

considered to be transferred assets on the date the trust  was/is  established. If ,  

however,  the access by the individual was "blocked" later,  the date of the transferred 

assets will  be the date that  access was "blocked" (foreclosed).  
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Exception from this rule is  possible under one of several  specific statutory provisions 

and also may occur when an individual establishes,  pursuant to procedures 

developed by the State,  that  application of the provision on Medicaid trusts would 

work an undue hardship on the individual as determined on the basis of cri teria 

established by CMS. 

D. Policy — new exceptions 

The statutory exceptions from the Medicaid trusts provision effective October 1,1993, may 

affect  the eligibil i ty of certain SSI beneficiaries for Medicaid.  Those exceptions are 

applicable to:  

•  Trusts established for the benefit  of a disabled individual under age 65 containing 

assets of the individual by a parent,  grandparent,  legal guardian of the individual or a 

court ,  if  the State will  receive all  amounts remaining in the trust  upon the death of 

the individual up to an amount equal to the total  medical  assistance paid on behalf  

of the individual;  

•  Trusts containing the assets of a disabled individual that  are established and 

managed by a nonprofit  association,  if  a  separate account is maintained for each 

beneficiary of the trust  and the account for the benefit  of the disabled individual is  

established by a parent,  grandparent,  legal guardian of the individual,  a  court ,  or  the 

individual.  Upon the death of the individual,  funds remaining in the individuaT's 

account not retained by the trust  are paid to the State in an amount equal to the 

total  medical  assistance paid on behalf  of the individual;  and 

•  "Income" trusts established for the benefit  of an individual in a  State which makes 

Medicaid available to individuals with incomes at  or below a "special  income 

level" (up to three t imes the FBR) but does not make Medicaid available to medically 

needy individuals for nursing facil i ty services (see SI 01715.005B.2.b.  and CI.  for an 

explanation of the special  income level and medically needy coverage group).  

"Income" trusts are trusts composed only of pension, Social  Security and other 

income to the individual (and accumulated income in the trust) .  These trusts may be 

excepted if upon the death of the individual,  funds remaining in the trust  are paid to 

the State in an amount equal to the total  medical  assistance paid on behalf  of the 

individual.  
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E. Procedure — development and documentation, 

section 1634 states 

When you discover a trust ,  follow the procedures in SI 01120.200 to determine if the trust  

is countable for SSI purposes. If the individual resides in a section 1634 State, do not 

attempt to determine whether the trust  is  countable or excludable for Medicaid purposes 

or whether counting it  as income and/or resources and/or treating it  as a transfer might 

be waived by the Medicaid State agency. 

Copy any trust  information provided. Follow regional and local procedures for where to 

send this information; if  none are available,  send to the same State agency address used 

for copies of the SSA-8019-U2. 

Existence of a Medicaid trust  will  result  in a referral  of the case to the Medicaid State 

agency for a Medicaid eligibil i ty decision.  Explain to the individual that  the Medicaid State 

agency will  determine Medicaid eligibil i ty.  

NOTE: Posteligibil i ty discovery of a Medicaid trust  in a  section 1634 State will  not result  in 

a  correct  automated paragraph. Suppress any automated notice and prepare the manual 

notice using Medicaid paragraph 1147 in NL 00804.110. See NL 00801.010C. for notice 

suppression references.  

1. Paper Environment 

Code a "Q" and the date of discovery of the trust  or similar legal instrument or device in 

the Third Party Liabil i ty (PT) field of the Supplemental  Security Record.  

2. MSSICS 

The "Q" will  post  on the SSR from the ROTH ("Other Resources") path discussed in MSOM 

MSSICS 013.011. 

F. References 

•  Assignment of Rights,  SI 01730.040 

•  Third Party Liabil i ty,  SI 01730.045 

•  Trusts for SSI Purposes,  SI 01120.200 .  
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