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R E C O M M E N D A T I O N : :

The £|0Ht Family Trust is a Medicaid Qualifying Trust; as such, all Trust assets are
countable. 130 CMR 520.022. The terms of the Appellant's Trust are exactly like the terms of
the trusts the Massachusetts Supreme Court rejected in the controlling case of Cohen v. Comm 'r
Div. ofMed. Assistance, 423 Mass. 399 (1996). The countability of the Trust is not predicated
on whether or not the Appellant transferred assets into the Trust within the look-back period; the
Trust is, and was at all times, fully countable to the Appellant and her husband under their
respective eligibility determinations.

FACTS: ^̂ ^̂ ^̂ fc
The AppellantjflHVMHIHfe, 's a resident of a long-term care facility and first applied for
MassHealth long-term care benefits on or about August 31,2010. At the time of her initial
application, the Appellant's husband, ̂ HHH^^^^ ("husband") was also a resident of a
long-term care facility and was receiving MassHealth long-term care benefits.1 The Appellant's
husband died on May 1,2011. The matter involves the countability of the jj^JHI^ Family
Trust" under Medicaid law, MassHealth regulations and case law interpreting the same,

On May 23,1990, the jjfffamily Trust" (the "Trust") was established. ThejGrantors are

Article 2.01 states that the term "beneficiary" shall mean any person entitled to receive income
or principal distributions. This provision also states that "primary beneficiary" is defined as any
person entitled to income distributions during the lifetime of the Appellant and her husband, and
"secondary beneficiary" means any person who will receive distributions of principal after the
deaths of the Appellant and her husband. Article 3 provides for the distribution of assets during
the lives of the Appellant and her husband, and reads in part:

Section 3,01. Net Income.

(A) The Trustees shall pay all of the net income of the Trust, quarterly or more often, to
or for the benefit of the Grantors so long as they shall not be institutionalized.

1 A legal opinion concerning thc^^HH^Family Trust was apparently not requested under
MassHealth application. Nonetheless, due to the countability of the Trust, at no time was
eligible for MassHealth long-term care benefits, 130 CMR 515.010 states: "The Division has the right to recover
payment of benefits to which the member was not entitled at the time the benefit was received, regardless of who
was responsible and whether or not there was fraudulent intent. No provision under 130 CMR 515.011 will limit the
Division's right to recover overpayments."



(B) If one of the Grantors is institutionalized or deceased, the Trustees shall pay all of the
net income of the Trust, quarterly or more often, to or for the benefit of the other
Grantor.

(C) If both Grantors are institutionalized, then the Trustee shall pay half of the net income
to or for the benefit of each Grantor.

Section 3.02. Principal Distributions to the Grantors. The Trustees shall have
discretion to pay to the Grantors or on their behalf so much of the principal of the Trust
as is necessary to provide for their health, including payment of nursing home care and
home health care, for a period of time ending thirty months after the most recent date that
the Trustees received Trust property from the Grantors. After that date, the Trustees shall
have no discretion to invade principal on behalf of the Grantors.

Article 4 governs the distribution of Trust assets upon the deaths of both the Appellant and her
husband. Article 5.02 provides for the termination of the Trust when it "jeopardizes benefits*'
and states:

Notwithstanding any provision in this Trust appearing to the contrary, if, in the
judgment of the Trustees, the primary beneficiaries (the Appellant and her husband)
require any service or benefit for which they would qualify for assistance under any
federal, state, or local governmental program but for the existence, size, or terms of this
Trust, and if the costs of such services or benefit are such that they would, if borne by the
Trust, risk substantial depletion of the Trust, the Trustees may, in their sole discretion,
terminate the Trust and distribute the Trust corpus to the beneficiaries named in Article
4.01 as though the Grantors were deceased. If only one of the primary beneficiaries
requires a service or benefit for which he or she would qualify but for the existence of
this Trust, then the Trustees shall divide the Trust principal and accumulated income into
two shares, to be administered as separate Trusts in accordance with the provisions of this
instrument for each Grantor, and with respect to the share set aside for the benefit of the
Grantor requiring such service or benefit, terminate the Trust.

Article 6.01 states that the Trust is irrevocable and that it cannot "be revoked by the Grantors or
any other person." Under Article 10.01, the Appellant and her husband reserved a power of
appointment, exercisable at any time during their lives by written instrument, or by Will or
Codicil, to appoint any part of the principal or income to any one or more of their issue or issue's
spouse, siblings or siblings* spouses, or issue of their siblings or the spouses of the issue of their
siblings. With regard to real estate held in Trust, pursuant to Article 10.02(A), the Appellant and
her husband have the right to occupy and reside in the real property for his or her own use. This
Article further provides that: "If the Trust owns only real estate which produces no income and
no liquid assets, then the Grantors shall be required to pay the expenses associated with
ownership and maintenance of such real property... from their own funds. If the Trust owns real
estate and liquid assets, or the real estate produces income, then the expenses associated with
ownership (and rental) shall be paid by the Trustees from the income of the Trust, or if such
income is insufficient, from the principal of the Trust"



By a deed dated May 23,1990, the Appellant and her husband transferred, for consideration of
$1.00, their real estate located in Casco, Maine to the Trustees of the Trust. Ownership of
several life insurance policies was transferred to the Trustees of the Trust; the insured for each
policy is the husband. The Trust assets also include a mobile home located in Sturbridge, MA, a
Boston Whaler boat, and a bank account with TD Bank which had a balance as of April 4,2009
of $18,724.03.3 The balance in the TD Bank Trust account includes a $14,000 deposit the
Appellant made on March 19,2009, from her individually owned funds.

Determining that the Trust was countable, the Agency issued a denial notice under the
Appellant's first MassHealth application.4 The MassHealth Representative assessed the total
value of Trust assets to be $586,599.80. Accordingly, the Appellant's first application,
submitted on August 31,2010, was denied due to excess assets based on the Agency's finding
that the assets in theg^J^Family Trust were fully countable. 130 CMR 520.022. The
Appellant appealed the notice and a fan- hearing was held on July 13,2011. (BOH No. 1021232).

At the original hearing, the Agency introduced a legal opinion which stated that under
MassHealth regulations and the controlling case of Cohen v. Comm 'r of the Div. ofMed.
Assistance, 423 Mass. 399,668 N.E.2d 769 (1996), the^HHPFamily Trust was fully
countable. The legal memorandum stated that the deposit of $14,000 of die Appellant's assets to
an account in the name of the Trust was wholly irrelevant to the Trust's countability.
Nonetheless, testimony at the hearing focused on the $14,000 check the Appellant issued from
her personal checking that was deposited to the TD Bank Trust account on May 19,2009.
During the first hearing, the Appellant's attorney stated that the $14,000 deposit to the Trust was
to cover repairs to a septic system because by the end of 2008 the system was not usable.5
However, the Appellant's children conceded that the septic repairs were to the family's summer
home in Casco, Maine, and not to the home in Sturbridge, Massachusetts in which V^^^P
lived prior to her admission to the nursing home. The hearing officer left the record open until
July 22,2011 for the Appellant to provide additional evidence related to the septic repairs. In a
decision dated December 14,2011, the hearing officer approved the appeal as to the start date
and denied the appeal as to (he finding that the assets in the trust were countable.6 (BOH No.
1021232).

1 After the husband's death on May 1,20) 1, the pay out from the life insurance policies was deposited to a bank
account in the name of the Trust
3 The balance in the account under the second MassHealth application was $44,956.21 as of May 4,2012.
4 The MassHealth Representative handling the first application, and who is not an attorney, apparently believed that
the Appellant's deposit of $14,000 to the Trust on March 19,2009 rendered the Trust assets countable for the next
30 months. However, this is incorrect. Under Medicaid law, and as affirmed by the Supreme Judicial Court's
explanation in Cohen, thetfHIp^Family Trust is fully countable. 130 CMR 520.022(B).
s Additionally, counsel tesuneathat in March 2009, the septic system in the Casco, Maine property needed repairs,
the repair quotes were between $13,000 and $14,400, and so^Jj^^ppaid the $14,000 to the Trustees to cover the
estimated costs of repairs. (BOH NoJ02I232f p.7,1fl| 16-18). Counsel introduced checks indicating that the Trust
paid $6,500 toward the repairs and^^^^fcwrote a separate check from her^own account in the amount of $6,500
directly to the contractor. (Id.). mSeptemDer 2009, the Trustees reimbursed£H|̂ |̂ ome of herpaymenl by
paying approximately $14,480 for a pre-need funeral contract (BOH No. 1021232^^0).
6 Although the hearing officer found the Trust countable, the Agency disagrees with the hearing officer's analysis
and conclusions of law. The hearing officer stated:"... 1 conclude that the $ 14,000.00 was trust property that was
received by the appellant the trustees, within the definition of section 3.02 of the trust, which triggered the trustees'
discretion to pay to the appellant, or on her behalf, 'so much of the principal of the trust as is necessary to provided



On or about May 21,2012, the Agency received another application for the Appellant. The
Appellant essentially claimed that the assets in the trust were no longer accessible or countable
because 30 months had gone by since the last deposit was made by the Appellant iuto the Trust
on March 19,2009. On August 7,2012, the Agency denied the application due to excess assets
totaling $573,325, which the Appellant appealed.7 (BOH No. 1214622).

ANALYSIS:
The Appellant submitted two applications for MassHealth long-term care benefits. An applicant
for MassHealth benefits has the burden to prove his or her eligibility. 130 CMR 520.007; G.L. c.
118E, §§ 20,47A; see generally Goldberg v. Kelly. 397 U.S. 254 (1970). In making eligibility
determinations, the Agency is bound by federal Medicaid law, its sub-regulatory guidance, as
reflected in MassHealth regulations, relevant case law, and the purpose and policies
underpinning the program. The statutory intent of Medicaid is: "For the purpose of enabling
each State, as far as practicable under the conditions in such State, to fiimish (1) medical
assistance on behalf of families with dependent children and of aged, blind or disabled
individuals, whose income and resources are insufficient to meet the costs of necessary medical
services " 42 U.S.C. § 1396. Under the program, "[individuals are expected to deplete their
own resources before obtaining assistance from the government." Lebow v. Commissioner of
Div, ofMed. Assistance, 433 Mass. 171,172 (2000). As the court observed in Lebow, however:

The unfortunate reality is that some individuals with significant resources devise
strategies to appear impoverished in order to qualify for Medicaid benefits. One such
strategy is to transfer assets into an inter vivos trust, whereby fiinds appear to be out of
the individual's control, yet generally are administered by a family member or loved one.

This sentiment is echoed in the controlling case of Cohen v. Comm 'r of the Div. ofMed.
Assistance 423 Mass. 399,668 N.E.2d 769,777 (1996)(explaraing that the rule for self-settled
trusts is addressed to an arrangement "concocted for the purpose of having your cake and eating
it too")- It is well settled, therefore, that Medicaid is the payor of last resort. Medicaid Act, §
1901 etseq., 42 U.S.C.A. § 1396 et seq.; G.L. c. 118E §§ 22,23; 130 CMR 520.007 ("Countable
assets are all assets that must be included in the determination of eligibility. Countable assets
include assets to which the applicant or member or their spouse would be entitled whether or not

(sic) for their health, including payment for nursing home care, for a period of time ending thirty months after the
most recent date thai the trustees received trust property from the grantors.' Accordingly, MassHealth correctly
determined that the appellant's application date of 8/31/10 was within 30 months of the transferred property date of
3/20/2009." (Emphasis added). The MassHealth legal office submitted a legal opinion in which it explicitly set
forth that the countability of the Trust assets was not predicated on any transfers to or from the Trust but rather was
mandated by federal Medicaid law, MassHealth regulations and controlling case law.
7 Thei^insurance policies on the life of the Appellant's husband owned by the Trust. Upon the death
of|̂ [HI^^^B the policies paid out and the proceeds were apparently deposited to TD Bank account # ...750
in tEename of the Trust.
8 Nothing in Chapter 118E, § 48 empowers or authorizes the Agency or Board of Hearings to disregard federal or
state Medicaid statutes, regulations, sub-regulatory guidance or case law. In addition, Section 48 expressly does not
grant the Board of Hearings any sort of "equitable" authority that would allow any disregard of controlling law. To
the extent that the Appellant cites to other BOH Decisions, that the Agency or a hearing officer may have erred in
interpreting a legal instrument or applying Medicaid law to the same does not bind the Agency to repeat that error.
Vitale v. Planning Board, 10 Mass.App.Ct. 483 (1980)(Agency not bound by error in perpetuity).



these assets are actually received when failure to receive such assets
inaction of the applicant, member, spouse, or person acting on his or her
520 009(A)(4)(countabie income includes "... income to which the applicant, member, or spouse
would be entitled whether or not actually received when failure to receive such income results
from the action or inaction of the applicant, member, spouse, or person acting on his or her
behalf* ") As such, applicants and members are obligated to take advantage of any third party
benefits or other resources available to provide for their own care, a concept which is found
throughout Medicaid law and states' implementing regulations. See generally G.L. c.l 1 8E, §23
[4th para ]• 130 CMR 507.003, 42 C.F.R. § 435.608; 130 CMR 450.316; Medicaid Act, § 1901 et
seq 42 U.S.C. § 1396 et seq.; Reinholdt v. North Dakota Dept, of Human Services, 760 N.W.2d
I0l"(2009)(lf a Medicaid applicant has a colorable legal action to obtain assets through
reasonable legal means, the assets are available, for purposes of determining eligibility.}. This
mandate is also embodied in the Medicaid statute concerning the treatment of trusts and transfers
of resources. 42 U.S.C. § 1396p(h)(l)("The term "assets", with respect to an individual, includes
all income and resources of the individual and of the individual's spouse, including any income
or resources which the individual or such individual's spouse is entitled to but docs not receive
because of action— (A) by the individual or such individual's spouse, (B) by a person, including
a court or administrative body, with legal authority to act in place of or on behalf of the
individual or such individual's spouse, or (C) by any person, including any court or
administrative body, acting at the direction or upon the request of the individual or such
individual's spouse...1').

Both the courts and Congress have repeatedly attempted to protect Medicaid funds for those who
are truly needy as opposed to those who attempt to use various devices to shelter assets for their
family and still obtain benefits. "...When affluent individuals use Medicaid qualifying trusts and
similar "techniques' to qualify for the program, they arc diverting scarce Federal and State
resources from low-income elderly and disabled individuals, and poor women and children. This
is unacceptable..." Cohenv. Comm'r Division of Medical Assistance, 423 Mass. 399,403-404
(1996)(c/r/«gH.R. Rep. No. 265, 99th Cong., lslScss.,pt. 1, at 72 (1985)); see also Miller v.
Dep 't of Social & Rehabilitation Services, 275 Kan. 349, 362 (2003); Deficit Reduction Act of
200510 ("We need to protect Medicaid for those who need it most.") 151 Cong. Rec. S14202-02,
2005 (Dec. 21, 2005)(statement of Sen. Hatch); see genet-ally, Matter of Aldington v. Dowling,
213 A.D.2d 1080, 1081, 624 N.Y.S.2d 499 (1995)("it has been observed that '[t]he word
"needy" does not encompass a person who may create that need by failing or refusing to provide
for her own needs" (citations omitted)).

There is no dispute that the^J^^B^amily Trust at issue was drafted prior to 1993, the
Appellant and her husband wer?tnegrantors- settlors, and the Trust was funded solely with their
assets. Federal Medicaid law pertaining to trusts established prior to August 11, 1993, such as
this Trust, is as follows;

(1) In the case of a mcdicaid qualifying trust, the amounts from the trust deemed
available to a grantor . . . is the maximum amount of payments that may be permitted

9 This includes the actions of the Trustees because they have a fiduciary duty to the Appellant and the legal authority
to administer the Trust. 42 U.S.C. § I396p(h).
10 The DRA becume effective February 8, 2006.



under the terms of the trust to be distributed to the grantor, assuming the full exercise of
discretion by the trustee or trustees for the distribution of the maximum amount to the
grantor. For the purposes of the previous sentence, the term "grantor" means the
individual referred to in paragraph (2),

(2) For the purposes of this subsection, a "medicaid qualifying trust" is a trust, or similar
legal device, established (other than by will) by an individual (or an individual's spouse)
under which the individual may be the beneficiary of all or part of the payments from the
trust and the distribution of such payments is determined by one or more trustees who are
permitted to exercise any discretion with respect to the distribution to the individual.

42 U.S.C. §1396a(k) (as in effect for trusts established prior to August 11,1993, as cited in
Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399,404 - 405
(1996)).11 This statutory provision makes assets in a trust available and countable to MassHealth
applicants for payment for nursing home services, and is reflected in MassHealth's regulations,
which reads, in part:

520.022: Trusts or Similar Legal Devices Created before August 11.1993

(A) Revocable Trust. The assets and income of an individual or spouse in a revocable
trust are countable. The fair-market value of the home or former home of the
nursing-facility resident or spouse in a revocable trust is a countable asset. Where the
home or former home is an asset of the trust, the home or former home is not subject to
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(B) Medicaid Qualifying Trust.
(1) A Medicaid qualifying trust is a revocable or irrevocable trust or similar legal

device, created or funded by the individual or spouse, other than by a wilt, under which
(a) the individual is a beneficiary of all or part of the discretionary or required

payments or distributions from the trust; and
(b) a trustee or trustees are permitted to exercise any discretion to make payments or

distributions to the individual.

(2) The maximum amount of payments or fair-market value of property that may be
permitted under the terms of the trust to be distributed to the individual assuming the full
exercise of discretion by the trustee or trustees for the distribution of the maximum
amount to the individual is countable in the determination of eligibility.

(3) The fair-market value of the home or former home of the nursing-facility resident
in a Medicaid qualifying trust is a countable asset and is not subject to the exemptions
described at 130 CMR 520.007(G)(2) or 520.007(0)(8).

Here, the^H^^^amily Trust is a Medicaid Qualifying Trust and as such it is fully
countable. 130 CMR 520.022(6).

11 The quote of the statute is from Cohen, because the statute at issue, 42 U.S.C. § 1396a(k), was completely
removed from the generally available annotated U.S. code published by West.



amily Trust was established by the Appellant and her husband on May 23,1990.
This is an inter vivos, self-settled Trust; the Appellant and her husband established the Trust
during their lifetimes and it was funded with their assets. 130CMR520.022(B)(1). The
Appellant and her husband are not only the Grantors of the Trust, they were also the vested
lifetime Beneficiaries, and the instrument of Trust specifically defines them as the "primary
beneficiaries." See Articles 2 and 3. 130 CMR 520.022(B)(l)(a). Based upon the death of her
husband, the Appellant is the sole, vested, lifetime Beneficiary.

Pursuant to Article 3.01, the Appellant and her husband are entitled to distributions of the net
income from the Trust, which renders the income countable. 130 CMR 520.022(B)(l)(b).
Article 3.02 states that "[t]he Trustees shall have discretion to pay to the Grantors or on their
behalf so much of the principal of the Trust as is necessary to provide for their health, including
payment of nursing home care and home health care..." (emphasis added). Under this provision,
there is no limitation in the Trust on the amount of principal that may be distributed to the
Appellant or her husband; therefore, the full value of the Trust principal is also countable. 130
CMR 520.022(B)(3); Cohen, 423 Mass, at 413 ("If there is a peppercorn of discretion, then
whatever is the most the beneficiary might under any state of affairs receive in the fall exercise
of that discretion is the amount that is counted as available for Medicaid eligibility.")(Emphasis
added).

Although the Trust states in Article 3.02 that distributions of principal may only be made "for a
period of time ending thirty months after the most recent date that the Trustees received Trust
property from the Grantors," in an eligibility determination, this provision is disregarded because
it is meant to defeat Medicaid eligibility standards. Cohen v. Comm V of the Div. ofMed.
Assistance 423 Mass. 399,416(1996). Cohen is analogous to the within matter. The Court
specifically held in Cohen that the entire amount of several self-settled trusts was countable in
determining the grantors' Medicaid eligibility, where the trusts gave trustees discretion to
disburse trust proceeds to the settlors, but purported to deny the trustees any discretion to
disburse such proceeds when doing so would render the settlors ineligible for government
assistance. Cohen, 423 Mass, at 407.415-24. The language contained in Articles 3.01 and 3.02
of the^pUJj^VFamily Trust which attempts to limit the Trustee's discretion to disburse
income and principal is exactly the kind of language the Cohen court rejected. Likewise,
whether or not the Trustees choose to exercise their discretion to distribute Trust assets is not
controlling, Cohen, at 416. Thus, because of Cohen and its progeny, the countability of the

i^HHHtaniily Trust is not predicated on the Appellant's deposit of $14,000 of her own assets
into the Trust on March 19, 2009; rather, its plain terms render it a fully countable trust.12 130
CMR 520,022(B).

The Supreme Judicial Court ("SJC") and courts in many other states have addressed the issues
associated with trusts like the one here, in which a Medicaid applicant creates and funds a trust
with her own assets and then attempts to artificially cut off trustees' discretion to distribute those
assets after a defined period of time or triggering event, namely a transfer of assets into a trust
which would result in a period of disqualification for Medicaid, to the applicant in order to

12 The countable status of the Trust does not end 30 months after the March 19, 2009 transfer of the Appellant's
assets into Trust.



obtain Medicaid eligibility. Cohen involved four separate Medicaid applicants, all of whom had
self-settled trusts of which the applicants were the beneficiaries, each Medicaid applicant
claimed "eligibility for Medicaid assistance because the trust, while according the trustee
substantial discretion in a number of respects, explicitly seeks to deny the trustee any discretion
to make any sums available to the grantor if such availability would render the grantor ineligible
for public assistance. Thus, all these trusts seek to limit the trustees' discretion just insofar as the
exercise of that discretion may make the grantor ineligible for public assistance." Cohen, supra,
at 407. The SJC examined at length the purpose of the Medicaid program, the evolution of
Congressional attempts to curtail the creation of artificial impoverishment for the purpose of
sheltering assets while qualifying for Medicaid. Id.

In Cohen, like the Appellant here, each of the plaintiffs argued the only countable assets were
any monies that could be distributed to the grantor under the terms of the trust "assuming the full
exercise of discretion by the trustee or trustees for the distribution of the maximum amount to the
grantor1*.13 Id. The SJC was troubled, however, by the obvious purpose behind the four trusts in
Cohen, namely, the attempt to retain considerable assets for the Plaintiffs and their heirs, while
simultaneously qualifying for taxpayer subsidized nursing home care, in clear contravention of
both the federal statute and the purpose of the Medicaid program. See generally Doherty v.
Director of the Office of Medicaid, 74 Mass. App. Ct. 439,443 (2009) (Court upheld the
Agency's determination that despite a trust provision stating the trustee had no discretion to
distribute principal to the applicant, both the income and principal of the trust were countable in
an eligibility determination).

In upholding the Agency's denial of MassHealth benefits based on its determination that the
trustees had discretion to distribute assets to the applicants, the Cohen Court specifically and
unequivocally stated that countable assets in each trust included all amounts available to the
applicant, assuming exercise of the full discretion of the trustees, while disregarding any
limitation on discretion. Cohen, supra at 416,418,419-420,424.14 Just like in Cohen,
provisions in the within^^H^pFamily Trust that seek to cut off Appellant's right to
distributions of Trust assets must be disregarded. This includes the provisions in both Article

13 As to plaintiff Cohen, the SJC stated: "This is the pure case of a trust with no other purpose than to defeat
Medicaid inehgibility standards. The trustee has complete discretion to pay income, accumulated income, and
principal to the settling beneficiary, save only that the trustee has no discretion to make any payments that may
result in loss of public assistance.1' Cohen, supra, at 416. Plaintiff Comms' trust, tike thevHH^VTrust here,
provided that the beneficiaries were entitled to the full income of the trust so long as they were not institutionalized,
and attempted to cut off all access to principle after expiration of the then thirty month look back period. Id. Like in

Trust Article 5.02, the trust of plaintiff Walker stated "The exercise of a discretionary power to make a
sution for [Walker's] health care, which would result in trust assets being used in substitution of public

entitlement benefits is a breach of the fiduciary duties imposed on the Trustees [sic] under this indenture." Id. at
419. Lastly, plaintiff Kokoska's trust gave the trustee discretion to pay both income and principal to Kokoska "for a
wide and generally defined range of purposes, limiting that discretion only to assure Kokoska's eligibility for public
assistance in spite of the resources otherwise available to her." Id, at 422.
14 Courts in other jurisdictions likewise disregard provisions, like those in this Trust, that seek to artificially cut off
trustee discretion in order to render assets not countable. See In re: Own, 2012 Ark. App. 381 (2Q12); Rosckes v.
County of Carver, 783 N.W.2d 220, 225 (2010); Vincent v. Department of Human Services, 331 111. Dec. 314, 322
(2009).



3.02 and 5.02 which by their plain language clearly show their sole purpose is to defeat Medicaid
eligibility requirements, which has been roundly rejected by the Courts.

Under Cohen, the provisions in thelBHframily Trust that purport only to allow
distributions of principal when the Appellant is ineligible for publicly funded benefits, but then
cut off the ability to distribute assets if she might be eligible for Medicaid are disregarded in
determining the countability of trust assets. In accordance with Cohen, whether the Appellant
funded assets into the Trust within the look-back period or is otherwise eligible or ineligible for
Medicaid is irrelevant: all of the assets in the Appellant's Trust are at all times countable, because
any limiting provision is disregarded The SJC in Cohen very clearly explained that 42 U.S.C. §
1396a(k)(l) specifies how much money is deemed available when determining eligibility: "the
greatest amount that the trustees in any set of circumstances might have discretion to pay out to
the beneficiary." (Emphasis added). 423 Mass, at 413. It is irrelevant whether the set of
circumstances exists at the time of the eligibility determination or if the time period (30 months)
or condition has lapsed (penalty or look-back period), because under controlling case law, the
maximum amount that may be distributed at any time is countable without regard to the limiting
provisions. Id. The provisions in the^l^^^R^amUy Trust which seek to limit the countability
of her Trust, including the provision purporting to restrain her right to principal based on the
absence of a triggering event, are disregarded as a matter of law, rendering the whole trust
countable. 130 CMR 520.022(B).

Article 3,02's attempt to limit Trustees discretion is similarly disregarded in determining the
countability of trust assets. "The Trustees shall have discretion to pay to the Grantors or on their
behalf so much of the principal of the Trust as is necessary to provide for their health, including
payment of nursing home care and home health care, for a period of time ending thirty months
after the most recent date that the Trustees received Trust property from the Grantors. After that
date, the Trustees shall have no discretion to invade principal on behalf of the Grantors."
Clearly, in accordance with Cohen, whether^f^^^^piade a payment to the Trustees of the Trust
in March 2009 is irrelevant: all of the assets iJ1flljHlfeP'rust'are at a^cimes countable* because
the provision limiting the Appellant's right to ojSDursements of principal to 30 months after a
triggering event are disregarded as a matter of law, thus rendering the whole Trust countable.

As further evidence of the availability and countability of the Trust assets, by its terms, the
Appellant and her husband retained substantial control over the Trust assets. In addition to
retaining a Power of Appointment, they also retained the right to reside in and occupy any real
estate "owned" by the Trust and must also pay all expenses associated with "ownership," as
witnessed by the Appellant's deposit of $14,000 to the Trust to pay for a new septic system. See
Article 10. Moreover, despite the recitation in Article 6.01 that it is an irrevocable trust, in fact,

Article 5.02, which states: "if, in the judgment of the Trustees, the primary beneficiaries [̂ •̂̂ B and her
husband] require any service or benefit for which they would qualify for assistance under any federal, state, or local
governmental program but for the existence, size, or terms of mis Trust, and if the costs of such services or benefit
are such that they would, if borne by the Trust, risk substantial depletion of the Trust, the Trustees may, in their sole
discretion, terminate the Trust and distribute the Trust corpus to the beneficiaries named in Article 4.01 as though
theGrantorswere deceased" is disregarded, affording the trustees unfettered discretion to distribute all of the corpus

r terminate the Trust thereby arguably rendering it a revocable trust under Medicaid law. 130 CMR



under Article 5 the Trust may be terminated. In particular, Article 5.02 allows for termination if
the Trust's existence jeopardizes their eligibility for Medicaid. "It is against public policy to
permit a man to tie up his own property in such a way that he can still enjoy it but prevent his
creditors from reaching it." U.S. v. Murray, 217 F.3d 59,65 (2WQ)(quoting 2A Scott &
Fletcher, The Law of Trusts § 156, at 167 (4th ed. 1987); also citing Cohen v. Cotnm 'r of the Div.
ofMed. Assistance, 423 Mass. 399,668 N.E.2d 769,777 (1996)(explaining that the rule for self-
settled trusts is addressed to an arrangement "concocted for the purpose of having your cake and
eating it too"); see also Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct, 439,
443 (2009) (Medicaid applicants are prohibited from receiving public health care assistance
while also preserving assets for their heirs through the use of a trust which purported to cut off
the applicant's ability to access the trust principal). While in previous proceedings, the Appellant
argued for a certain characterization of the March 19,2009 check, claimed that the trust is
irrevocable, and looked to state common law to explain the trusts power of appointment, those
arguments are completely irrelevant The SJC in Cohen, explained that 42 U.S.C. § 1396a(k)(l)
specifies how much money is deemed available when determining eligibility: "the greatest
amount that the trustees in any set of circumstances might have discretion to pay out to the
beneficiary." (Emphasis added). 423 Mass, at 413. It is irrelevant whether the set of
circumstances exists at the time of the eligibility determination or if the time period or condition
has lapsed, because the maximum amount that may be distributed atanytimeis countable
without regard to the limiting provisions. Id. The provisions in theflH^^ftamily Trust
which seek to limit the countability of her Trust, including the provision purporting to restrain
her right to principal based on the absence of a triggering event, are disregarded as a matter of
law, rendering the whole trust countable.16 130 CMR 520.022(18).

Accordingly, thefiflMBFFamily Trust is, and has at all times, been fully countability to both the
Appellant and her husband. 130 CMR 520.022; 42 U.S.C. § 1396a(k).

Any reliance by the Appellant on Guerriero v, Comm 'r of the Div. ofMed. Assistance to support her claim that
the principal is not countable is misplaced because, among other things, the facts are wholly distinguishable. 433
Mass. 628 (2001). On June 18, 1987, Guerriero (the applicant) established an irrevocable inter vivos trust Id, at
629. In the trust, Guerriero designated herself and her living issue as beneficiaries of the trust. Id. Almost four years
later, Guerriero signed a waiver by which she irrevocably waived and renounced all of her interest in the Trust. Id.
By this document, Guerriero completely divested herself of any and all interest in the trust and was no longer a
beneficiary of the trust. On May 15,1998, seven years after she executed the waiver, Guerriero applied for
Medicaid benefits, which was denied based on the countability of the trust. Id. The Court found that it was error for
the Agency to count the assets in the trust because Guerriero had irrevocably waived and renounced any right to any
future payment under the trust. Id. at 635. Unlike Guerriero, in the instant matter, no such waiver or disclaimer was
signed by the Appellant. The Appellant has at all times been the vested lifetime Primary Beneficiary of the Trust she
and her husband established in 1990 and remains so to this date. Thus, Guerriero has no relevance to Appellant's
Trust except to reinforce the Agency's determination.
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