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This is not a public document. It is protected by federal and state confidentiality and
privacy laws,' It may not, in whole or part, be published, reproduced or disseminated in
any form that makes it accessible to the public or any person or entity not subject to the
within proceedings.

To: Linda Lctendre - Taunton MEC
From: Amy Dybas - Director Member Services Policy Implementation
By: Katy Schelong, Assistant General Counsel
Date: August 7,2014

Tliis is to briefly respond to the submissions to the Board of Hearings during the record open
period for the above-referenced appeal. This Memorandum was provided to the Hearing Officer,
Appellant's attorneys and the MassHealth Representative. MassHealth's legal opinion submitted
at the fair hearing is incorporated by reference herein.

The hearing for the above-referenced Appellant was held on July 10, 2014. At that proceeding
multiple attorneys were present. According to the MassHealth Representative, Appellant,
through, her counsel, requested that the attorneys be allowed to submit multiple Memoranda of
Law, which the Hearing Officer rejected. The Record Open form explicitly states the Appellant
was allowed to submit a "Memorandum of Law," Despite the directive that a single
Memorandum be submitted, MassHealth received a Memorandum of Law from Attorney Paul D.
Silvia, included within a 69 page submission, and a 33 page Memorandum of Law from Attorney
Brian E, Barrcira within his 63 page submission to the Board of Healings. The legal unit
respectfully requests that the Hearing Officer strike and/or limit Appellant's submissions. 130
CMR610.065(A)(5); 130 CMR6I0.071(A)<1).

Just as with a Superior Court action, due process does not require or even allow a named Plaintiff
lo submit multiple Memoranda of Law by multiple attorneys for the same party or under a claim
that they are co-counsel, so too it is for the Appellant in the within matter. Nothing in the Board
of Hearings regulations allows repetitive submissions in one matter from multiple attorneys. To
require the single state agency, its counsel or hearing officers to review and respond to serial
submissions by attorneys is not in accordance with the due process rights afforded the Agency
and is unduly burdensome. 130 CMR 610.012(B). Moreover multiple submissions of
Memoranda of Law from multiple attorneys amount to an improper "second look," effectively
seeking to obtain a multiple bites at the apple. See generally Kelly v. Marx, 428 Mass 877
(1999).

Nonetheless, the Memorandum of Law from Attorney Paul D. Silvia, dated July 21, 2014, states

Memorandum, p. 13). This is not a court action; thus, there is no "Plaintiff." Likewise, the
Trustee of the Trust is not a party in Appellant's eligibility determination or the within

' See generally Health Insurance Portability and Accountability Act ("HTPAA"), P.L. 104-191; 42 U.S.C. § 1320d-
2; 42 U.S.C. §1396a(a)(7); 42 U-S.C. §1320d-2, -4; Privacy Act of 1974, S U.S.C, § 552a Act; 42 C.l'.R. § 164.508;
42 C.F.R. §431,300-307; 42 C.F.R. §483,10; 42 C.F.R. §435.945{f)(4); 45 C.F.R. 164 et seq.\0 C.F.R. §401.100;
O.L. c. 118e§49;C.L. c. 214 g] B; Q.L. c. 66A §2; 130 CMR 515.007(8); 130 CMR 517.006(8),
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proceeding, It is axiomatic that Only individuals and families, and not a Trustee of a Trust, can
apply for and receive Medicaid benefits. See 42 U.S.C. § 1396-1 ("For the purpose of enabling
each State, as far as practicable under the conditions in such State, to furnish (1) medical
assistance on behalf of families with dependent children and of aged, blind, or disabled
individuals, whose income and resources are insufficient to meet the costs of necessary medical
services, and (2) rehabilitation and other services to help such families and individuals attain or
retain capability for independence or self-care...."); see also 42 U.S.C. § 1396a(a)(10) (state
Medicaid agencies must "(10) provide—(A) for malting medical assistance available, including
at least the care and services listed in paragraphs (1) through (5), (17), (21), and (28) of section
1396d(a) of this title, to—(i) all individuals—(I) who are receiving aid or assistance under any
plan of the State approved under subchapter I, X, XIV, or XVI of this chapter..."); 42 U.S.C. §
I396d (entitled "Definitions...(a) Medical assistance—The term "medical assistance" means
payment of part or all of the cost of the following care and services...for individuals,,, who are—
(iii)65 years of age or older,,,"); see also G.L. c. 118E, § 47; OX. c. 118E, § 8 ("GX. c. 118E, §
8 ("e. "Person", any individual who resides in the commonwealth, or any individual residing
outside the commonwealth who is deemed to be a resident of the commonwealth under Title
XIX."); c. 118E, § 9 ("Medicaid benefits shall be available to all persons eligible for financial
assistance under the provisions of chapter one hundred and eighteen and Title IV of the Social
Security Act and to all persons who are eligible for supplemental security income payments on
account of age, disability or blindness under the provisions of Title XVI of said Social Security
Act or for assistance under the provisions of chapter one hundred and eighteen A. Such benefits
may also be made available to other persons who would be eligible for financial assistance under
any of the foregoing provisions but for income or resources, provided that such persons meet the
financial eligibility requirements of Title XIX; provided further, that long-term care services
shall be available to otherwise eligible persons whose income and resources are insufficient to
meet the costs of their medical care as determined by the financial eligibility requirements of the
program.")- As a result of the clear statutory language, a Trustee of the Mary Clark Barclay
Trust can never be eligible to apply for or receive Medicaid benefits, and a MassHealth
eligibility determination is solely between MassHealth and the individual seeking benefits. Put
another way, in addition to its lack of standing, the Trustee has no legal relationship as to
MassHealth vis-a-vis a MassHealth applicant. See generally 42 U.S.C. § 1396a(n); 42 C.F.R. §§
447.10, 447.15, 447.20; 130 CMR 610.0l2(A)("Thc fair hearing process is an administrative,
adjudicatory proceeding whereby dissatisfied applicants, members, residents, and employers can,
upon written request, obtain an administrative determination of the appropriateness of (1) certain
actions or inactions on the part of the MassHealth agency;..."). Therefore, the submission from
Attorney Silvia as attorney for the Trustee is improper.

As to the submission by Appellant's Attorney, Brian E. Barreira, the vast majority of the
material, statements2 and arguments are wholly irrelevant as to whether the Appellant is eligible
for Medicaid long-term care benefits.3

2
Notwithstanding the desire by Appellant's attorney to have documents related to any applicants* eligibility

generally available to anyone, Appellant ignores not merely that each eligibility determination nnd BOH proceeding
is binding only as to the applicant's eligibility under review, but also the privacy rights afforded all MassHealth
applicants and members. (Appellant's Memorandum, p, 1). The Health Insurance Portability and Accountability
Act ("HIPAA"), which is binding on state Medicaid agencies, has strict requirements for safeguarding holders of
protected health information, P.L. 104-191; 42 C.F.R. § 164.508. All MassHealth applications, eligibility



It is disingenuous: for Appellant's attorney to state he was unaware that the Appellant's Trust
formed the basis of the denial or that the Appellant has somehow been denied due process.
(Appellant's Memorandum, p, 8), The MassHealth Representative testified under oath at the
July 10, 2014 proceeding that she had telephone conversations both with Tmioth>4HHtP^d
Attorney Ban-sirs. However, apparently Attorney Barreira testified at the hearing that he never
spoke with the MassHealth Representative concerning the denial, or that the denial was based on
the countability of the Trust, which is not true. As the MassHealth Representative testified, she
spoke with Attorney Barreira by telephone and also transferred his call to her supervisor. The
hearing officer is charged with evaluating all of the evidence and testimony in making the
requisite credibility determinations. Number Three Lounge, Inc. v. Alcoholic Beverages Control
Commission, 1 Mass. App, Ct 301, 309-310 (1979) (agency is the sole judge of credibility and
weight of the evidence before it, and it is permissible to question intra-familial transactions as
well as looking to direct and circumstantial evidence to make a judgment and/or finding).
Nevertheless, an applicant's legal representative is charged with knowing the controlling
Medicaid law, and the facts and evidence submitted with his or her client's MassHealth
application. The drafting oflhtffjfflffffTrtiSl, its administration and the mortgaging
of the real estate titled in the name of the Trust was wholly within the control of Appellant. The
attorney claims that the existence of the mortgage was "sprung on the Appellant." (Appellant's
Memorandum, p. 9). However, it was the Appellant who took out the mortgage on her real estate
held in the Trust and its existence is a matter of public record in the Registry of Deeds. It strains
credulity to believe that the Appellant was unaware of the mortgage. Moreover, that the
Appellant was able to mortgage the Trust principal clearly demonstrates that under the Trust the
Appellant established and ftinded, the principal is available to be used for her benefit because it
was.

Nonetheless, it is not the role of MassHealth legal counsel to issue advisory opinions to
applicants' attorneys. To the extent that Appellant's attorney believes he is somehow entitled to
the Agency's legal advice to its client, its attorneys' thought processes or written legal analysis,
such belief is erroneous, See generally Suffolk Construction Co., Inc. v. Division of Capital Asset
Management, 449 Mass. 444 (2007)("Confidential communications between public officers and
employees and governmental entities and their legal counsel, undertaken for the purpose of
obtaining legal advice or assistance, are protected under the normal rules of the attorney-client
privilege,"). Sucli a position is also not supported by Board of Hearings regulation 130 CMR
610.082 "Acting Entity Rights and Responsibilities," 130 CMR 610.082 states that the Agency

determinations and Board of Hearings proceedings arising therefrom, whether or not social security numbers or
MassHealth identifications numbers are included, inimitably contain protected health information. See generally 42
USC § !39(Sa(a)(7); 42 USC §5?132Gd-2, -4; 42 C.F.R. §431,300-307, Subpart F "Safeguarding Information on
Applicants and Recipients", et seq.; 45 C.F.R. §§160, 162, 164 et seq.\. c. 118E§4<>. In addition, HIPAA
mandates that covered entities like MassHealth carefully guard individuals' protected health information, 42 U.S.C.
§ l320d-2. Absent written permission from tho owner (the Medicaid applicant or recipient) of the protected health
information, or the owner's legal representative, in a HIP A A compliant release, MassHealth cannot even confirm
whether an individual has applied for or what the eligibility status might be, let alone release other protected
information. 42 C.F.R. § 164,508(c)(vXvi); see also 130 CMR 515.001; 130 CMR 610.004,
5 In particular, Appellant's Exhibit A, which apparently was drafted after Qbra '93 was enacted and is dnted more
than two decades ago has no evidentiary value. Since that time, not merely has 42 U.S.C. §1396p been amended by
the Deficit Reduction Act of 2005, but also Medicaid case law has, and continues to evolve.
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has the right to; "(A) submit to the hearing officer at or before the hearing all evidence on which
any action at issue is based," Accordingly, the Agency has the right to submit legal memoranda,
if at all, at the hearing, to the hearing officer. Likewise, hearing officers do not require or expect
Appellants' attorneys to submit their memoranda or exhibits to the Agency or its counsel in
advance of a hearing. Thus, the Agency is not privy to an Appellant's legal argument and/or
other submissions for a fair hearing until the hearing occurs and they are entered into the record.
Pursuant to 130 CMR 610.082(0), the Agency has the right to "introduce into evidence material
from pertinent documents that pertain to the issue or issues raised during the hearing and that are
not otherwise confidential." That Medicaid planning attorneys would prefer the MassHealth
Agency not hold the same rights of confidentiality, work product privilege, attorney client
privilege, just to name a few, that they are afforded with their Medicaid applicants-clients is
legally unsupportable and prejudicial to the Agency-client. Had Appellant not understood that
MassHealth found the Trust countable in her eligibility determination, she would not have sought
intervention from the Probate & Family Court through the filing of the Ex Partc Temporary
Restraining Order on or about April 10, 2014 as well as the Complaint for Declaratory Judgment
in the Plymouth County Probate & Family Court. (Docket No. PL14E0014QC). The
extraneous matters Appellant's attorney repeatedly raises are irrelevant and do not advance
Appellant's claim of eligibility for Medicaid welfare benefits.

It is the Appellant's burden to prove her eligibility, and the only issue before the Hearing Officer
is whether under federal Medicaid law and MassHealth regulations theflBH^H^^HHF
Trust, which contains Appellant'sl^^HPRassachusetts real estate, is countable in her
eligibility determination. 130 CMR 520,007; OX. c, U 8E, §§ 20,47A; 'see generally Goldberg
v. Kelly, 397 U.S.. 254 (1970), MassHealth's submission at the appeal hearing sufficiently sets
forth the analysis related to the countability of the Trust under the Medicaid statute and Medicaid
case law interpreting the same, which is the controlling law. 42U.S.C. §1396p etseg.; Lebowv.
Comm'r ofDiv. o/Med Assistance, 433 Mass. 171, 172 (200I)(*The purpose of the statute is to
prevent individuals from using trust law to ensure their eligibility for Medicaid coverage, while
preserving their assets for themselves or their heirs."); see also generally Strand v, Ra$mvxsen9

648 N.W.Sd 95, 101 (2002)("In 1986, Congress attempted to close the 'loophole' in the federal
Medicaid act by promulgating provisions prohibiting individuals with considerable means from
utilizing the law of trusts to secure eligibility for public welfare benefits,"); Sands v,
Commonwealth of Massachusetts, EONI1S, Office of'Medicaid SUCV2013-3537-A, p.p. 8, 9
(April 28, 2014) (Wilkins, ,T.) (The Court found unpersuasivc Plaintiff's citations to trust cases
unrelated to the interpretation of self-settled inter vivos trusts under the Medicaid statute).
Appellant's citation to and reliance on general trust law and principles are simply not relevant in
evaluating and determining whether the Trust is countable under Medicaid law governing the
treatment of trusts and in her eligibility determination. (Appellant's Memorandum, p.p. 3-6, 9-
10, 21-25). Likewise, Appellant's reliance on un-rcviewed Superior Court cases is not binding.
(Appellant's Memorandum, p.p. 3-4). While Superior Court cases and previous BOH decisions
may offer general guidance, they cannot form the basis for rinding the Mary Clark Barclay Trust
as non-countable because they are not binding precedent,

Here, the provisions in Ibe^^^HBBMfc Trust, the plain language of the Schedule of
Beneficiaries as well as the facts and the administration of the Trust show that the Trust is
countable in Appellant's Medicaid eligibility determination. The evidence shows that: (1) the



Appellant established the Trust on January 15, 1999; (2) the Appellant funded the Trust with her
^•MJjfcreal estate; (3) the Appellant was the sole Trustee of her Trust until October 23, 2013;
(4) pursuant to the Schedule of Beneficiaries, the Appellant is the sole Beneficiary of the Trust
during her lifetime; (5) the Appellant alone has the right to use and occupy the principal during
her lifetime; (6) the Appellant, without the signature of remainderman, accessed the value of the
principal of the Trust when she used it to obtain a mortgage/line of credit; (7) the Appellant
attested that she ""... is the present owner of,.." the Duxbury real estate contained in the Trust;
and, (8) under the terms of the Trust, the Appellant may, among other things, terminate the Trust,
direct the Trustee as to the administration of the Trust, and revise the Schedule of Beneficiaries.
As the Trust provisions and facts show, at all times the assets of thc^HVPHBMMHIprruSt
has been available to the Appellant and remains so to this date. Even if MassHealth were to
accept Appellant's claim, which it does not, that the Appellant holds only a lilfe estate in the real
estate titled in the Trust, this interest is available, not subject to any exemptions for real estate,
and is countable. 130 CMR 520.023(B)(4); 130 CMR 520.023(C)(l)(d); 130 CMR 520.007(G).
Accordingly, the Appellant has not established that she has countable assets at or below the
$2,000 limit for MassHealth eligibility; therefore, the appeal should be denied. 130 CMR
520,003(A).

Lastly, Appellant's statement that a denial of the appeal would result in the nursing facility
having no recourse for payment, though again irrelevant, is without ifterit. (Appellant's
Memorandum, p. 31), Appellant admits she has an interest in the Trust. Moreover, as was
previously discussed in the legal opinion, MassHealth regulations provide an avenue for the
Appellant to obtain the MassHealth benefits she seeks. 130 CMR 520,023(C). That Appellant
does not avail herself of this and instead would prefer to try to shelter her real estate for the
benefit of her family does not mean that the Trust assets are not countable or unavailable, 130
CMR 520.023(0).


