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APPEAL DECISION

Appeal Decision: Denied

Decision Date: 9/20/1

Mass Health's Rep.: Paul Kccgan

Hearing Location: Revere MassIIealth
Enrollment Center
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Hearing Date:

Appellant's Rep.:

Aid Pending:

Long-term care
eligibility

04/25/2011

No

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118R and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated March 3, 2011, MassHealth denied the appellant's application for benefits
because of excess assets (Hxhibit 1). The appellant filed this appeal in a timely manner on March
15, 2011 (130 CMR 610.015(B); Exhibit 2). After hearing, the record was reopened for the
purpose of accepting a memorandum from the appellant's attorney (Exhibit 9). Denial of an
application for benefits is a valid basis for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined she has more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether the assets in a family trust are countable to the appellant.
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Summary of Evidence

A MassIIcalth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on January 24, 2011. On January 25, 2011, a MassHealth long-term
eare application was submitted on her behalf, seeking coverage as of the date of admission. On
Mareh 3. 2011, MassHealth denied the application because of a determination that the appellant has
countable assets in excess of what is allowed under MassHealth regulations. Specifically.
MassHealth found that the appellant retains access to property in Barnstablc that she deeded to a
family trust in November 2004. The trust documents were forwarded to the MassHealth legal unit,
which determined that the property is countable to the appellant.

A copy of the trust instrument was submitted into evidence. See Exhibit 5. The relevant provisions
(as referred to by the parties) are set forth as follows;

1.1 My trustee may accept property from any source and upon any terms, but no property may be
added, other than by my will, if my trustee believes it will not be in the best interest of the
beneficiaries. . . .

1.2 The purpose of this trust is to manage my assets and to use them to allow me to live in the
community for as long as possible.

1.3 The trust created by this agreement shall be irrevocable. I may not revoke or amend this
agreement in any way. My trustee, however, may at any time, or from time to time, amend
any administrative provisions of this trust by any instrument in writing signed and
acknowledged by my trustee. For purposes of the foregoing, the term "administrative
provision" refers to any provision of the trust dealing with the management and administration
of the trust and in no event shall any such amendment affect, enlarge or shift any beneficial
interests created hcrcunder.

2.1 If any property is placed in trust during my life, my trustee may pay me or may pay on my
behalf as much of the income of the trust as it shall determine in its sole discretion to be
necessary for my care and well being. Any income not so paid may be accumulated and
added to the principal. The principal of this trust shall be held in trust unt i l the termination of
this trust, unless distributed under the provisions of 2.2 below. Principal may not be
distributed to me.

2.2 I shall also have the right to use and occupy any residence that may from time to time be held
in trust hereunder. During my lifetime I shall have the power to appoint from time to time, by
an instrument in writing by myself, my agent under my Durable Power of Attorney, or by my
legal representative, all or any part of the trust property then on hand to any one or more of my
then living issue, their spouses, and to any one or more charitable or nonprofit organizations. .
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3,1 This trust shall terminate upon the earlier of (a) six months after the date of my death or (b) a
determination by my trustee, at its sole discretion, that the continuation of this trust would
jeopardize my eligibility for assistance from any federal, stale, or local governmental program,
provided, however, that no distribution of the trust estate shall be made under this paragraph
during my lifetime except upon review and written certification of [my attorney] that such
distribution is appropriate under this paragraph and is otherwise in my best interests.

4.1 Disposition upon termination: Upon termination of this trust, my trustee shall: (a) Pay the
trust property and undistributed income as I may appoint by will to any one or more of my
issue or spouses of my issue; and (b) The Trustee shall distribute the balance of the trust
principal (including property to which the Trustee may be entitled from any other source) in
equal shares to my children surviving me, and to the issue surviving any predeceased children,
said issue taking by right of representation.. . .

5.4 General powers of trustee: In addition to all common law and statutory authority, my trustee,
except as otherwise provided, shall have power without approval of any court and in any
manner it considers advisable:
(a) to retain any property in the form in which it is received;
(b) to repair, insure, or otherwise care for any tangible personal property and to pay any
shipping or other expenses relating to the property as my trustee deems advisable;
(e) to abandon any property the trustee considers worthless;
(d) to invest income and principal without being subject to legal limitations on investments by
fiduciaries;
(e) to sell, mortgage, exchange, lease, or otherwise dispose of or encumber any property on
any terms, no purchaser being bound to see to the application of any proceeds and whether or
not the effect thereof extends beyond the term of this trust;
(f) to keep property in the name ofa nominee;
(g) to pay, compromise, or contest claims or controversies involving the trust, including
claims for taxes;
(h) to determine what part of the trust properly is income and what part is principal;
(i) to exercise all the rights that may be exercised by any security holder in an individual
capacity and to delegate any such rights;
(j) to borrow or lend any amounts;
(k) to allot in or towards satisfaclion of any payment distribution, or division, pro rata or non-
pro rata, any property in my estate at the then current fair market value determined by the
trustee;
(1) to distribute real estate to any one or more of my issue during my lifetime;
(m) to hold trusts and shares undivided or at any time to hold the same or any of them
separate: and
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(n) to retain any investment counsel and advisors, accountants, depositories, custodians,
brokers, attorneys, and agents and to pay them the usual compensation for their services, lo
accept and act upon the recommendations of investment counsel and advisors, and to delegate
to any investment counsel and advisors, custodians, brokers, or agents retained by the trustee
any ministerial or discretionary powers.

6.3 Payments for beneficiaries: (a) Income payable to a person and income or principal that in the
discretion of my trustee may be paid to a person may be used by my trustee for the person's
benefit whether or not that person is legally competent or under conservatorship or
guardianship. . . .

6.4 Powers of appointment: Any power of appointment by will granted under this agreement can
be exercised only by will by specific reference to this agreement and the power to be exercised
and shall include the right to appoint all or part of the properly subject lo the power, to appoint
outright, to give to the appointee or appointees different types of interests and general or
limiled powers of appointment, to appoint in trust and create separate trusts, to appoint a new
trustee or truslees, and to give a Iruslec or trustees discretion to pay or apply income and
principal within the class of permissible appointees.

7.1 Payments for my estate: My trustee may in its sole discrelion pay to my estate or to the tax
authorities any taxes payable by reason of my death chargeable against the residue of my
estale and any other debts of my estate or expenses of its administration and legacies under my
will that, if paid by my executor, would reduce the residue of my estate. This paragraph shall
not be construed to require any such payments by my trustee.

The MassHealth attorney who reviewed the trust argued that paragraph 1.2 establishes that the
appellant is the vested lifetime beneficiary of the trust, and that under paragraph 2, she is entitled to
distributions of income for her eare and well-being. The attorney also contended paragraph 2
reserves a life estale in Ihe real property held in the name of the trust, and that "[ejlearly, both the
income and the value of the life estate are countable" to the appellant. She would therefore be
entitled to any rental income during the term of the life estate, and "the failure to receive these
payments would be disqualifying transfers of resources."

The MassHealth attorney also pointed lo Ihe appellant's retention of a power of appointment, whieh
gives her "substantial control over the trusl assels". In addition, she noted, trust assets may be used
to pay her debts after her death.

Under Paragraph 3 of the trust, the MassHealth allorney noled, Ihe trusl may be terminated if its
existence would jeopardize her eligibility lo receive Medicaid benefits. As such, she argued, "there
are circumstances under the terms of the Trust which allow the Trust principal to be made available
lo, and used for, Ihe benefit of the applicant." Pursuant to 130 CMR 520.023(C)(l)(a), therefore.

Page 4 of Appeal No.: 1104515



both the trust income and principal arc countable to her. MassIIealtlrs attorney contended that
even though the trust states that no principal may be distributed to the appellant, "in an eligibility
determination, this provision is disregarded because it is meant to defeat Medieaid eligibility
standards. . . ."

The MassHealth attorney also argued that paragraph 6.3 (which allows the trustee to use income or
principal that is payable to an individual for that individual's benefit even if he or she is
incompetent or under a guardianship or eonscrvatorship) and paragraph 5.4 (which gives the trustee
the discretion to sell, mortgage, or lease the trust property and to determine what portion of the trust
assets is to be designated as income and what portion is designated as principal) both constitute
circumstances in which both income and principal can be made available to the appellant.
Consequently, she contended, all trust assets are countable in an eligibility determination. See
Exhibit 7.

After the hearing, the appellant's attorney requested that the record be reopened to enable him to
submit a response to the Massllealth legal memorandum provided at hearing. Sec Exhibit 9. lie
responded to Masslieallh's interpretation of the trust document as follows:

[The MassHealth attorney] argues that Provision 3 of the Trust, which discusses
Termination of the Trust, creates circumstances where principal can be available to and
used for, the benefit of the applicant. Provision 3 docs not say this. Provision 4 describes
what would happen to the Trust assets upon termination. Principal would be paid out to the
issue of [appellant] or their spouses if the Trust were terminated. Under no circumstances is
principal available payable or distributable to the applicant.

[The MassHealth attorney] further argues that provision 6.3(a) of the Trust allows for
distribution of principal to the applicant. That is not true. The applicant is the income
beneficiary of the Trust. The applicants issue and their spouses are the principal
beneficiaries. This provision allows the Trustee some discretion in how to benefit the
income beneficiary [with] income and how to benefit the principal beneficiaries with
principal. It docs not convert the applicant to a principal beneficiary.

Provision 5.4 describes some general power of the Trustee in managing the assets in the
Trust. One of these powers is the typical accounting and income tax power concerning the
income tax treatment of securities (principal) sold during the year. For instance, if securities
held for less than one year were sold, the Trustee could determine that the short term capital
gain from the asset was considered ordinary income rather than capital gain or principal.
Most mutual fund companies treat the short term capital gain or loss from the sale of
securities as ordinary income or less, not a capital (principal) gain or loss.
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Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On November 4, 2008, the appellant established an irrevocable family trust. On the same
date, the appellant deeded property in Barnstable to the trust.

a. The staled purpose of the trust is to manage the appellant's assets and to use them to
allow her to live in the community ibr as long as possible. (11 1.2)

b. The trustees have the authority to amend administrative provisions of the trust at any
time. "Administrative provisions" are defined as those "dealing with the
management and administration of the trust and in no event shall any such
amendment affect, enlarge or shift any beneficial interests created hereunder." (^j
1.3)

c. The trustee is authori/cd to pay the appellant or to pay on the appellant's behalf as
much of the income of the trust as it shall determine in its sole discretion to be
necessary for her care and well-being. Any income not so paid may be accumulated
and added to the principal. The principal of this trust shall be held in trust unti l the
termination of this trust, unless distributed under the provisions of ^ 2.2. '"Principal
may not be distributed to [the appellant]." fl| 2.1)

d. The trust gives the appellant the right to "use and occupy any residence that may
from time to time" be held in the trust. During her lifetime, the appellant has the
power to appoint "all or any part of the trust property then on hand to any one or
more of [her] then living issue, their spouses" and to certain charitable
organizations. (^ 2.2)

e. The trust provides that the trust shall terminate upon the earlier of (a) six months
after the date of the appellant's death, or (b) a determination by the trustee, at its sole
discretion, that the continuation of the trust would jeopardize the appellant's
eligibility ibr assistance from any federal, state, or local governmental program,
provided, however, that no distribution of the trust estate shall be made under this
paragraph during her lifetime except upon review and written certification by the
appellant's attorney that such distribution is appropriate under this paragraph and is
otherwise in the appellant's best interests. (Tf3 .1 )
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I". Upon termination of the trust, the trust requires the trustee (a) pay the trust property
and undistributed income as the appellanl may appoint by wi l l lo any one or more of
her issue or spouses of her issue; and (b) distribute the balance of the trust principal
in equal shares to her children surviving her, and to the issue surviving any
predeceased children. If at any time no person is living who is eligible to receive
property under the trust, the trustee shall pay the remaining property to the persons
who would be entitled to receive her property under the laws of intestacy. fl| 4.1 and
4.2)

g. The trustee is authorized to (a) to retain any property in the form in which it is
received; (b) to repair, insure, or otherwise care for any tangible personal property
and to pay any shipping or other expenses relating lo the property as the trustee
deems advisable; (c) lo abandon any property the trustee considers worthless; (d) to
invest income and principal without being subject to legal limitations on
investments by fiduciaries; (c) lo sell, mortgage, exchange, lease, or otherwise
dispose of or encumber any property on any terms, no purchaser being bound to see
to the application of any proceeds and whether or not the effect thereof extends
beyond the term of this trust; ( f ) to keep property in the name of a nominee; (g) to
pay, compromise, or contest claims or controversies involving the trust, including
claims for laxes; (h ) lo determine what part of the trust property is income and whal
part is principal; (i) to exercise all the rights thai may be exercised by any security
holder in an individual capacity and to delegate any such rights; (j) to borrow or lend
any amounts; (k) to allot in or towards satisfaction of any payment, distribution, or
division, pro rata or non-pro rata, any property in my estate at the then current fair
market value determined by the trustee; ( I ) to dislribule real estate to any one or
more of my issue during the appellant's lifetime; (m) to hold trusts and shares
undivided or at any lime lo hold the same or any of them separate; and (n) to retain
any investment counsel and advisors, accountants, depositories, custodians, brokers,
attorneys, and agents and to pay them Ihe usual compensation for their services, to
accept and act upon the recommendations of investment counsel and advisors, and
to delegate lo any investment counsel and advisors, custodians, brokers, or agents
retained by the trustee any ministerial or discretionary powers, (^j 5.4)

h. Trust income payable to a person and income or principal thai in the trustee's
discretion may be paid lo a person may be used by the trustee for the person's
benefit whether or not thai person is legally competent or under conservatorship or
guardianship. (116.3)

i. Any power of appointment by wi l l granted under this agreement ean be exercised
only by wil l by specific reference to this agreement and the power to be exercised
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and shall include the right to appoint all or part of the property subject to the power,
to appoint outright, to give to the appointee or appointees different types of interests
and general or limited powers of appointment, to appoint in trust and create separate
trusts, to appoint a new trustee or trustees, and to give a trustee or trustees discretion
to pay or apply income and principal within the class of permissible appointees. ("
6.4)

j. The trustee has discretion to pay the appellant's estate or to the tax authorities any
taxes payable by reason of her death chargeable against the residue of her estate and
any other debts of her estate or expenses of its administration and legacies under her
will that, if paid by the executor, would reduce the residue of her estate.

2. The appellant was admitted to a nursing facility on January 24, 2011.

3. On January 25, 2011, a MassIIealth long-term care application was submitted on the
appellant's behalf, seeking coverage as of the date of admission.

4. On March 3, 2011, MassIIeallh denied the application because it determined that the
Barnstable property was a countable asset and that the appellant was over the $2,000 asset
limit for MassHealth benefits.

Analysis and Conclusions of Law

Under MassHealth regulations, any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of
the individual is a countable asset. Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are countable income. The home or
former home of a nursing-facility resident or spouse held in an irrevocable trust that is available
according to the terms of the trust is a countable asset. See 130 CMR 520.023(C).

At issue in this case is MassHealth's determination that the appellant has available assets in
excess of the allowable limit under MassHealth regulations. Specifically, MassIIealth
determined that the appellant retained access to properly that was placed in an irrevocable family
trust (prior to the look-back period). The appellant contends that under the terms of the trust she
is entitled to trust income only, but that the trustee has no discretion to distribute principal to her.

I find that the trust assets are available to the appellant. Under paragraph 5.4, the trustee has
authority "to sell, mortgage, exchange, lease, or otherwise dispose of or encumber any property on
any terms." Also under that provision, the trustee is empowered to determine what part ol'the trust
property is income and what part is prineipal. Taken together, these provisions authorize the trustee
to convert trust assets into a stream of income for the appellant's benefit. The trustee could, for
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example, sell the properly, use the proceeds to purchase an annuity, and construe the annuity
payments as income for the benefit of the appellant.

Notwithstanding the language in trust purporting to prevent distribution of principal to the
appellant, 1 find that when read as a whole, there are circumstances under which the trustee could
use the trust assets for her benefit. Accordingly, all of the trust assets and ineome are considered
countable to her for Massliealth purposes. 130 CMR 520.023(C).

This appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

II 'you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
I Icaring Officer
Board ofllcarings

cc: Revere MEC

1 The appellant also retained substantial control over trust property, including the right to use and occupy
any residence held in the trust, and to appoint "all or any of the trust property11 to her issue, their spouses, or
to charitable or nonprofit organisations during her l ifet ime, See poherty v. Office of Medieaid. 74 Mass.
App. Ct. 439, 441 (2009).
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