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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated May 2, 2011, MassHealth determined that the appellant is
not eligible for MassHealth from December 10, 2010 to March 4, 2014 due to a
transfer. (130 CMR 520.000; Exhibit 1). The appellant's daughter, acting under
authority granted through a power of attorney, filed this appeal in a timely
manner on May 5, 2011. (130 CMR 610.015(6); Exhibit 2; Exhibits; Exhibit 4). Denial
of assistance is valid grounds for appeal, (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth from
December 10, 2010 to March 4, 2014.

Issue

Whether MassHealth was correct in determining that the appellant was not
eligible for MassHealth.

Summary of Evidence

The MassHealth representative, from the Revere MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
January 5, 2011. MassHealth denied this application on February 14, 2011 for
failure to provide information necessary to complete the application. MassHealth
received information on March 4, 2011 and re-logged the application.
MassHealth processed the application and determined that the appellant was
not eligible due to an impermissible asset transfer. (Testimony; Exhibit 1) . The
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MassHealth representative provided a legal memorandum from their legal
division which was incorporated into the hearing record as Exhibit 7.

In the memorandum, the MassHealth legal division argues that the appellant has
countable assets that exceed program limits so is ineligible for MassHealth. (Exhibit
7). The appellant established a Trust on June 28, 2000. The Trust states that the
appellant is entitled to the distribution of income. MassHealth determined that this
income is countable in an eligibility determination. (Exhibit 7). Additionally, the
Trust states it may be terminated if its existence would jeopardize the appellant's
eligibility to receive Medicaid. (Exhibit 7). This would allow the principal to be
made available to the appellant. Therefore, MassHealth determined that the Trust
is a countable asset. (Exhibit 7). MassHealth determined that although the Trust
has provisions that limit distribution of trust assets to the applicant as well as an
attempt to halt distribution of income to the appellant if she is institutionalized,
such provisions are disregarded in an eligibility determination because they are
meant to defeat Medicaid eligibility standards. (Exhibit 7). Therefore, MassHealth
concluded that the income and principal are countable in an eligibility
determination. (Exhibit 7).

Three of the appellant's children appeared at the hearing. The appellant's
daughter testified that the Trust is irrevocable and should not be counted. The
appellant's daughter testified that the appellant was living in the home with her
children at the time the Trust was created. In October 2010, the appellant's family
members spoke to an attorney about the Trust. The appellant's children were
informed that the Trust should not be regarded as there is a 5-year look-back
period and the Trust was created more than 5-years ago. A copy of the Trust was
incorporated into the hearing record as Exhibit 8. The appellant's children testified
that at the time the Trust was created the home was a single family home. The
home was converted into a 2-family rental property in 2008 or 2009.

The memorandum from the MassHealth legal division was presented the day of
the hearing. The memorandum clarified that the agency determination is that the
appellant is not eligible for MassHealth long term care benefits, but not due to an
impermissible transfer, but due to having excess income and assets from the Trust.

Initially, the appellant's representatives wanted the hearing to be rescheduled so
they could prepare to address this issue. Rather than rescheduling the hearing,
the hearing officer left the record open to give the appellant the opportunity to
review the memorandum submitted by MassHealth and to respond to the
amended agency determination. (Exhibit 9). The record open period was
extended on two separate occasions. (Exhibit 10). The appellant's
representatives retained legal counsel who was provided an opportunity to
review the notice and memorandum submitted by MassHealth and to submit a
response. The responses were timely submitted by counsel for the appellant and
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are incorporated into the hearing record as Exhibit 11.

In the response submitted by counsel for the appellant he notes that the Trust
failed to generate income for the appellant. (Exhibit 1 1 ) . MassHealth, in response,
noted that the home in the Trust is a countable asset. (Exhibit 12). Therefore,
MassHealth concluded that the home would have to come out of the trust in
order for the appellant to be asset eligible for MassHealth. (Exhibit 12). Counsel
for the appellant argued that the house was transferred into the Trust for estate
planning purposes in or about 2000, therefore, the home is not a countable asset
in the appellant's estate. (Exhibit 13).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant is over the age of 65 and is a resident in a long term care
facility.

2. The appellant applied for MassHealth long-term care on January 5, 2011.

3. The application was initially denied on February 14, 2011 for failure to provide
information necessary to complete the application.

4. Verifications were submitted and the application was re-logged on March 4,
2011.

5. MassHealth issued a denial notice of May 2, 2011 based on a determination
that the appellant made a disqualifying transfer.

6. On August 23, 2011, the agency received an opinion from its legal unit
regarding the whether the trust assets are countable in an eligibility
determination.

7. At hearing, the MassHealth relied on a determination that the appellant's
application for MassHealth benefits must be denied because of resources in
excess of program limits.

8. In June 2000, the appellant and her husband established a Trust .

9. The same day that the Trust was created, the appellant and her husband ,
the Donors executed a deed transferring their primary residence, a single
home into the Trust.

10. The transfer was in 2000.
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11. The appellant's husband is deceased.

12. The Trustee named is appellant's daughter-in-law, the Legatees are the
Donors' three children and their issue.

13. Under Clause 3 of the trust, the Donors reserved the right to ( 1 ) live rent-tree in
any house owned by the trust; (2) to appoint any part or all of the
undistributed income to any one or more the Legatees; (3) to make lifetime
gifts of the income; (4) to appoint any part or all of the principal during the
Donors' lifetime or by codicil to any one or more of the Legatees; and (5) to
make lifetime gifts of the principal.

14. Section 3.06 of the Trust states the Donors did not retain any interest in the
principal of the trust and do not reserve the power to revoke or amend.

15. Section 3.07 states the Donors reserved the power to "...require the Trustees to
accumulate any or all of the income of the Trust fund."

16. Section 3.09 states the Donors may disclaim, renounce or release any right,
power or interest in total or as to a particular asset,

17. Clause 4 provides that during the lifetime of the Donors, the Trustee shall
distribute all income to the Donors "Provided, however, if a donor enters a
nursing home or similar facility, the income form this Trust, will only be paid to
the non-institutionalized Donors for such of Donor's lifetime. Is such non-
institutionalized Donor enters a nursing home, all rights to income of this Trust
shall likewise terminate."

18. Paragraph B of Clause 4 states:

If, at any time during the lifetime of the Donors, or the survivor of them, the
Donors and/or the sole Donor lose or may lose eligibility for substantial case
benefits or medical or other services by reason of the existence, size, or
terms of this Trust, the Donors suggest that the Trustee consider taking action
to terminate the Trust by distributing the principal and accumulated income
of the Trust Fund, if in the judgment of the Trustees such loss of eligibility
would likely necessitate expenditures from the Trust for or on behalf of the
Donors and/or sole Donor at a rate expected to delete the Trust
substantially and to defeat its supplemental and long-term purpose. The
Donors express the hope that if the Trust is terminated during the lifetime of
the Donors or either of them, any persons taking under this Section will use a
portion of their gift to supplement the income and governmental benefits to
which the Donors or either one of them may be entitled by reason of age,
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disability, or otherwise. It is not the intention of the Donors , however, to
impose any legal obligation or trust.

19. Clause 5 provides for the disposition of the Trust assets after the death of the
donors.

20. Clauses 6 and 7, enumerated the Trustee's powers, which include for
example, the power to sell, mortgage, exchange, lease, or otherwise dispose
of any property and to determine what part of the trust property is income
and what is principal.

21. At the time the trust was created, this home was a single family home.

22. In 2008 or 2009, the home was converted into a 2-family home.

23. MassHealth did not testify to the value of the home and/or the amount of
income appellant is entitled to and/or receives.

24. The agency has not provided written notice to the appellant regarding the
total amount of the countable assets and income.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person over the
age of 65. Therefore, the regulations at 130 CMR 515.000 through 522.000 apply.
(130 CMR 515.002).

The regulations at 130 CMR 520.021 through 520.024 explain how to treat the
principal of and payments from a revocable or irrevocable trust established by
the individual or by the spouse. (130 CMR 520.021). The regulations at 130 CMR
520.024(A) also include trusts established by other than the individual or spouse
and trusts whether or not established by will. (130 CMR 520.021). In the event
that a portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the
federal law supersedes. (130 CMR 520.021).

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other
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than by a will. (130 CMR 520.023). Generally, resources held in a trust are
considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual. (130 CMR
520.023).

The regulations at 130 CMR 520.023(C) govern how the agency treats
irrevocable trusts. Pursuant to 130 CMR 520.023(C)

(1) Portion Payable.
(a) Any portion of the principal or income from the principal (such
as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable
asset.
(b) Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are
countable income.
(c) Payments from the income or from the principal of an
irrevocable trust made to another and not to or for the benefit of
the nursing-facility resident are considered transfers of resources
for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or
spouse held in an irrevocable trust that is available according to
the terms of the trust is a countable asset. Where the home or
former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility
resident will be considered a transfer for less than fair-market value and
treated in accordance with the transfer rules at 130 CMR 520.019(G).

The appellant received notice of a determination of ineligibility not based on a
denial because of assets in excess of program limits, but rather on an
impermissible transfer. (Exhibit 1). While the appellant's representatives argue that
MassHealth made an error in the notice issued on May 2, 2011, at hearing,
appellant's representatives were provided with a copy of the agency's legal
memorandum, the basis of the denial and regulatory authority for the denial and
were provided ample opportunity to review and respond. While the agency has
an obligation to give adequate notice, the basis of the denial has been clarified
at hearing. However, there remains a right for appellant to be informed of the
total countable income and assets and to be provided notice of the opportunity
to remove the home from the Trust. (130 CMR 520D08(A)).
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As to the specific sections of the Trust relied upon by MassHealth, Section 4.01 (A)
of the Trust states that the appellant, as a Donor, is entitled to distributions of Trust
income. Because appellant is entitled to income from the Trust, the income is
countable in an eligibility determination for long term care benefits. 130 CMR
520.023(C)(l)(a). Section 4.01 (B), allows for the termination of the Trust if its
existence would jeopardize the appellant's eligibility for MassHealth benefits. The
agency is correct that under the terms of the Trust, in the specific Trust language,
there are circumstances which allow the principal to be made available to, and
used for the benefit of the appellant. Therefore, the Trust principal as well as
income, is countable in a MassHealth eligibility determination. (130 CMR
520.023(C)(l)(a);seespec/f/ca//y, Doherfy v. Director of the Office of Medicaid, 74
Mass. App. Ct. 439, 443 (2009) (The Court states unequivocally that applicants for
Medicaid [MassHealth] are prohibited from receiving public health care
assistance while also preserving assets for their heirs through the use of a trust that
purports to cut off on applicant's ability to access the trust principal).

Appellant relies1 on the irrevocability of the Trust as the basis for her argument that
the Trust asset is not countable to the appellant. However, while the Trust states
that the appellant did not retain any interest in Trust principal, MassHealth is
correct that this "...is belied by other provisions of the Trust." (Exhibit 7, p. 4). Under
the terms of the Trust that appellant argues the trust provides no retention of
control, however, the appellant retained a Power of Appointment as to both
income and principal and appellant has the right to live rent free in the home.
(Trust Sections 3.01, 3.02, 3.03, 3.04,3.05, 3.07 and 5.01). The issue of reliance on an
isolated provision of a trust has specifically been address in Doherfy. The Court
noted that "[a]t first blush, MassHealth's conclusion seems a bit odd insofar as the
trust [section] explicitly provides, as noted that there is a [prohibition from
distribution of principal on behalf of the appellant]." However, the Court agreed
with the agency that a single clause of a Trust may not be read in isolation; rather,
the Trust must be construed and qualified in light of the trust instrument as a whole.
(Doherfy at p. 443, citing, Harrison v. Marcus, 396 Mass. 424, 429 (1985)). When this
maxim is applied to this Trust, MassHealth was correct to note that the appellant

1 Initially appellant and at first, legal counsel for appellant during the first submission to
the record open period argued against the determination of a disqualification period.
The basis for the denial was clarified at hearing and was specifically addressed by the
agency in a written legal memorandum. Appellant appears not to dispute the action
of the transfer of her home was for less than fair market value. However, appellant
argues that there should be no disqualification penalty because the transfer was over 5
years ago. While that is the case, it does not negate the agency's obligation to review
the Trust and to determine the total countable Trust resources to the appellant. On
remand the agency will be ordered to determine the appellant's total countable
resources consistent with this decision and appellant will have an opportunity to verify
the value of the Trust assets and income, if any.
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retains substantial control over the Trust assets, which must be considered.

Finally, the Trust section that limits the distribution of trust assets to the appellant
and attempts to stop income distribution if appellant were to be institutionalized,
are disregarded in an eligibility determination because they are meant to defeat
Medicaid (MassHealth) eligibility standard; and whether the Trustee elects to
utilized her discretion to terminate and/or distribute the Trust assets is not
controlling. The Massachusetts Supreme Judicial Court addressed this specifically
in Cohen v. Comm/ss/oner of Div. of Med. Assistance, 423 Mass. 399, 416 (1996) (The
question to answer is whether the Trustee has discretion and if there is a
"peppercorn of discretion", then whatever is the most that an applicant might
under any state of affairs receive in the exercise of that discretion of the amount
that must be counted as available for a Medicaid eligibility determination).

Counsel for the appellant does not cite to any MassHealth regulations or authority
in the arguments submitted regarding this Trust. Instead, he asks that the transfer
of the home be disregarded because it occurred more than 5 years before the
application. This argument disregards the regulations regarding irrevocable trusts
and counting the principal or income from the principal as a countable asset as
well as counting the income as countable. (130 CMR 520.023). While counsel is
correct that the transfer of the home into the trust should not result in a period of
ineligibility, the existence, terms and conditions of the Trust make it countable as
income and an asset. (130 CMR 520.023).

The appellant's appeal is DENIED IN PART, the income and principal of this Trust
are countable. MassHealth did not provide notice of the total countable income
or assets (although they assert the current fair market valued of the home in Trust is
the value to be utilized, no evidence was presented on what the current fair
market value of the home in Trust is) a particular concern now that the home has
been converted from a single family to two family home. Additionally, the
hearing record is incomplete as to the amount of rental income the appellant
receives.

While the decision made by MassHealth that the appellant is not eligible was
correct, MassHealth must provide written notice of the total countable income
and assets. Appellant should also be provided with appeal rights, not on
whether the Trust resources are countable, but on MassHealth's determination of
the total amount countable. And, where MassHealth has denied or terminated
MassHealth because the home or former home in trust is considered an excess
asset, MassHealth will rescind that action if the home or former home has been
removed from the trust and returned to the nursing facility resident in
accordance with the full cure rules at 130 CMR 520.019(K). The appeal is
REMANDED on this issue.
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Order for MassHealth

Allow the appellant the opportunity to verify Trust income and the fair market
value of the home in Trust. Provide written notice on the total countable income
and resources as well as the right to cure as set forth in 130 CMR 520.019(k).

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings, Division of Medical Assistance, at the
address on the first page of this decision.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Ms. Charlene Mancusi
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