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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through notice dated July 8, 2011, MassHealth denied Appellants' application for
MassHealth Long Term Care benefits upon determining that Appellants' countable assets
exceed eligibility limits (Exhibit A). Appellant filed this appeal in a timely manner on July
29, 2012 (Exhibit A). Denial of assistance constitutes valid grounds for appeal (see 130
CMR610.032).

Action Taken by MassHealth

MassHealth denied Appellant's application for MassHealth Long Term Care benefits upon
determining that Appellants' countable assets exceed eligibility limits.

Issue

The appeal issue is whether MassHealth was correct in denying Appellant's application
because Appellants' countable assets exceed the eligibility limits of the MassHealth
program.
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Summary of Evidence

The following summary is derived from testimony and documentation provided at the
hearing (Exhibits B and C) as well as post-hearing submissions submitted by both parties
(Exhibits D and E).

According to MassHealth, Appellant is over 65 years of age and a resident of a long-
term care facility. Appellant's husband is deceased. Appellant filed an application for
MassHealth Long-Term Care Benefits on February 15, 2011. MassHealth denied the
application on July 8, 2011 upon determining that Appellant's countable assets exceed
the $2,000.00 eligibility limit by $245,483.00 (Exhibit A). The excess assets include the
principal of an Irrevocable Trust which MassHealth determined is countable for
MassHealth eligibility purposes.

According to MassHealth, on or about January 5, 1996, the subject Irrevocable Trust
("Trust") was established. Appellant and her husband were the Donors of the Trust.
The original Trustees were Appellant, her husband, and their son. On August 25, 2005,
Appellant's two children were appointed as Co-Trustees to serve with the son who was
already a trustee. The Legatees of the Trust are Appellant's three children.

Clause 3 of the Trust states that Appellant and her husband as Donors: (1) do not
retain any interest in the principal of the Trust; (2) do not reserve any right to amend or
revoke any provision of the Trust; (3) have the right to require the Trustee to
accumulate income of the Trust; (4) have the right to live in any house owned by the
Trust; and (5) may disclaim, renounce or release any right, power or interest as to all or
particular Trust assets.

Clause 4 provides that during the lifetime of Appellant and her husband, the Trustee
shall distribute Trust income to Appellant and her husband. Clause 4 also states that
the Trustee may distribute ".... to anyone or more of the Legatees as may be living from lime
to time, so much of the principal of the Trust Fund at such time or times and in such amounts
and proportions as the Trustee, other than the Donors, in the Trustee's uncontrolled discretion,
may deem advisable. The Trustees may not distribute any principal to the Donors. "

Clause 5 states that after the death of both Appellant and her husband, the Trust
assets are to be equally distributed to their children.

Clause 7.11 reads in part: "In making payments or distributions of income or principal, the
Trustee may deposit the same in any account in the name of a beneficiary, or may make payment
or distribution to the beneficiary directly, whether or not such beneficiary is of age and legal
capacity.... "

By a deed dated January 22, 1996, Appellant and her husband transferred their real
property located in Salem, New Hampshire to themselves as Trustees of the Trust

Page 2 of Appeal No.: 1111829



(Exhibit B. Tab B) On February 28, 2006, the Salem New Hampshire real estate was
sold for a gross sales price of $292,000.00 (Exhibit B. Tab C).

The Trust holds two bank accounts. According to Appellant's representative each
month the interest earned in the two accounts is automatically deposited into
Appellant's checking account. Salem Co-operative Bank account ending in #5955 was
opened on March 1 , 2006 by a deposit of $200,000.00 (Exhibit B, Tab D). This account
had a balance of $200,000.00 as of January 1,2011 (Exhibit B. Tab D).

Salem Co-operative Bank account ending in #5963 was opened on March 1, 2006 with
a deposit of $75,352.79 (Exhibit B. Tab E). On September 29, 2006, $42,500.00 was
withdrawn from this Trust account and deposited into Appellant's personal checking
account (Id). As of January 1 , 2011 the balance in account #5963 was $32,852.79 (Id).

In a document entitled, [Appellant] Mass Health Application, Information Request
Transferred Assets, Appellant's representative States: ....the sum of $42,500 was taken from
the trust account No. 5125955 and $2,157.59 was taken from trust account No. 51 25963 and
deposited to Appellant's account, No. 8020041 10. In November/December 2006, said funds
were disbursed as stated above. These funds were taken from the irrevocable trust and were put
into Appellant's personal checking account for bookkeeping purposes only, so the money could
be easily tracked. It was never the intent that Appellant have any interest in these funds. The
monetary transfers detailed above were meant to equalize gifts in unequal amounts (hat the
applicant made to her children in 2005. (Exhibit B. Tab F).

MassHealth noted that copies of the passbook pages of Appellant's account indicate
that $42,500.00 was withdrawn from account #5125963 and not from #5125955 as
stated by Appellant. Also, no passbook pages were provided to the Legal Unit for
either account which show a withdrawal of $2,157.59 causing the Legal Unit to question
the possible existence of a third trust account.

Another document supplied by Appellant's representative. Entitled, (Appellant!
Health Application, Irrevocable Trust, was submitted to MassHealth (Exhibit B, Tab G).
The document reads in part: On 9/29/06 the sum ofS42.500 was taken from Trust Acct No.
5125963 and deposited to Applicant's checking account. The rationale and background of this
transfer, as well as disposition of the funds are as follows: In 2005, a gift of a car worth
SI 5, 000. 00 was made by Appellant to her son Robert. Also in 2005, a gift of a boat worth
5 7, 500. 00 was made by Appellant to her daughter Linda. No gifts were made to her son William,
Jr. (Id).

The Document further provides an accounting of the disbursements and the total
amounts gifted to each of the children showing that one son received a total of
$21,000.00, the second son $20,000.00 and the daughter $19,500.0 (Id).

MassHealth asserts that an applicant for MassHealth benefits has the burden to
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prove her eligibility (130 CMR 520.007; G.L. c. 118E, §20). In order to be approved for
long-term care benefits, an Appellant may not have more than $2.000 in countable
assets (130 CMR 520.004).

Pursuant to 42 USC §1396p(d)(2)(A) an individual shall be considered to have
established a trust if assets of the individual were used to form all or part of the corpus
of the trust and if the trust was created other than by Will.

According to MassHealth, Appellant and her husband were the Donors, as well as two
of the original Trustees, of their self-settled inter vivos trust established on January 5.
1996. Appellant and her husband funded the Trust with their Salem, New Hampshire
real estate. MassHealth asserts, as a threshold matter, under 42 USC §1396p(d)(2)(B)
only that portion of the Trust attributable to the assets of Appellant shall be considered
available.

MassHealth further contends that 42 USC §1396p(d) provides that for trusts
established after August 10, 1993, if an individual establishes an irrevocable trust with
his or her own assets and the individual is able, under any circumstances, to benefit
from the corpus or income of the trust, the individual is considered to have formed a
trust and the portion of the trust assets attributable to Appellant shall be considered
resources available to the individual (42 USC §1396p(d)(3)(B)(i) (emphasis added) and
42 USC §1396p(d)(2)(B)). These provisions of federal Medicaid law are incorporated in
MassHealth regulation 130 CMR 520.023.

In this matter, MassHealth argues all trust principal is countable for MassHealth
eligibility purposes. MassHealth acknowledges that while in one instance, the Trust
prohibits distribution of principal to a donor (Appellant), there are circumstances under
which principal can be made available to her because in fact it was on September 29,
2006, when $42,500 of trust principal was withdrawn from the Trust and deposited into
Appellant's personal checking account.

MassHealth notes that Clause 7.11 of the Trust states that in making distributions from
the Trust, the Trustee may deposit such distributions into an account in the name of the
beneficiary (Exhibit B. Tab A). MassHealth notes that subsequent to the transfer,
checks from Appellant's personal account were written not only to her children (who are
named as legatees of the Trust), but to others who are not legatees (check copies,
Exhibit B. Tab H). Check # 4359 was issued to a funeral home, the memo section of
which appears to read: "Preneed [Appellant's name]" (Id).

MassHealth further argues that it is reasonable to conclude that the disbursements of
$20,000, $6,000 and $12,000 of the Trust principal to Appellant's children were "gifts"
from Appellant. MassHealth further asserts that regardless of how Appellant now
chooses to characterize the disbursement of Trust principal to herself, the payment to
the funeral home was not a distribution to a Legatee. Appellant has argued that Clause
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4 only allows payment of principal to Legatees. MassHealth reasons that these actions
factually establish that circumstances exist under the Trust which allow principal to be
made available to, and used for the benefit of, Appellant; therefore the principal is
countable for MassHealth eligibility purposes (130 CMR 520.023(C)(1)(a)).

In further support of its position, MassHealth cites Muriel Doherty v. Director of the Office
of Medic aid, 74 Mass. App. Ct. 439, 443 (2009) (Medicaid Appellants are prohibited
from receiving public health care assistance while also preserving assets for their heirs
through the use of a trust which purported to cut off Appellant's ability to access the
trust principal). MassHealth asserts that while the Trust states that no principal may be
distributed to Appellant, in an eligibility determination, provisions which are meant to
defeat Medicaid eligibility standards are disregarded (Cohen v. Commissioner of Div. of
Med. Assistance, 423 Mass. 399, 416 (1996)). Additionally, whether or not the Trustee
chooses to exercise its discretion to distribute assets is not a factor in determining
whether trust assets are available and countable for MassHealth eligibility purposes.

Appellant was represented by counsel and one of her sons. Appellant's representatives
indicate that the essential facts are not in dispute and that most of the facts are
correctly stated in MassHealth's memorandum. However, Appellant disputed two
statements that, while asserted not to be material, should be corrected as follows:

• Appellant maintains that there are two accounts in the Trust, both at Salem
Cooperative Bank. These are Accounts 5125955 and 512596 (Exhibit D. Tabs A
and B). The source of the funds in these accounts is the proceeds of the sale of
real estate that was owned by the Trust.

• Relative to the $58,356.79 deposited into account #802004110 on September
29, 2006, Appellant maintains this account is held in the name of Appellant and
her son. Appellant asserts that MassHealth's memorandum, in the third full
paragraph on page 2, mistakenly states that the funds were deposited into the
account of Appellant and her husband. Appellant asserts that at all times
relevant to her application, her husband was deceased. Appellant provided
copies of documents showing bank activity including the $42,500 withdrawal from
the Trust (Exhibit D, Tabs B, C and D).

During the hearing, the hearing officer noted that the terms, legatees and beneficiary,
are used in the Trust document. The hearing officer noted that pursuant to Clause 4,
Appellant is a beneficiary (an income beneficiary). Appellant's representatives agreed.
The hearing officer also noted that Clause 7.11 allows a trustee to make distributions of
income or principal either directly or into the personal account of "a beneficiary1. The
hearing officer posited that if Appellant is a beneficiary, then why does Clause 7.11 not
allow distributions of both income and principal to her? Appellant's short answer was
that the Trust should be construed as a whole and the express prohibition against
distributing principal to the Donors, in Clause 4, cannot be ignored. In her post-hearing
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memorandum, Appellant adds that according to the Restatement, "/e/xcept as limited by
law or public policy ... the extent of the interest of a trust beneficiary depends upon the intention
manifested by the settler" Restatement (Third) of Trusts, Sec. 49.

Appellant argues because Clause 4 is the "only" place in the Trust that defines the
Donors' interest, it is dispositive on the matter of the Donor's intent with regard to
establishing her beneficial interest in the Trust {i.e., that her interest is limited to income
only) (Exhibit D. page 3). Appellant further argues that Clause 7.11, by contrast, is
silent as to the extent of the Donors' interest and is merely an "administrative clause"
which describes the permissible means by which distributions required or authorized by
Clause 4 are to be made: to the beneficiary's bank account; to the beneficiary directly;
or to be spent on the beneficiary's behalf. Appellant argues that Clause 7.11, by itself,
confers no substantive rights. Rather, it provides a mechanism for the implementation
of the Donors' substantive rights as established by Clause 4.

Citing MassHealth regulation 130 CMR 520.023, Appellant urges that the determination
as to whether principal may be distributed to the Donors must be made by looking at the
four corners of the Trust document. Appellant also cites Muriel Doherty v. Director of the
Office ofMedicaid, 74 Mass. App. Ct. 439 (2009) asserting that the Appeals Court stated
that when analyzing one particular clause of a trust, that the clause "must be construed
and qualified in light of the trust instrument as a whole" (Doherty, 74 Mass. App. Ct. at 441).

Appellant acknowledges that the Trustee withdrew $42,500 from one of the Trust
accounts and deposited the funds into the Appellant's personal account. The funds
were then used to make gifts to the Appellant's children and to pay part of the cost of a
prepaid funeral. Appellant argues that the Trustee's actions violated the prohibition of
distributing principal to the Donor under Clause 4 and in so doing, the trustee "breached
the trust" (Exhibit D. pages 3-4).

Appellant understands MassHealth to be arguing that the breach itself is evidence that
the Trustee has discretion to distribute principal to the Donor; therefore, the principal is
countable for MassHealth eligibility purposes. Appellant argues that such an argument
posits an absurdity since all trusts can be breached; therefore, all trusts would be
countable regardless of their terms.

Next, Appellant asserts that pursuant to regulation 130 CMR 520.023(C), the transfer of
$42,500.00 from the Trust to Appellant's personal account on September 29, 2006
should be deemed as income received in 2006 and as such, it "shouldbe ignored" since
it should have no bearing on a MassHealth Long Term Care application filed in 2011
(Exhibit D. page 5).
Lastly, Appellant argues that regulation 130 CMR 520.023(C)(1){a) is not applicable

1 Appellant cites as "Doherty v Director" and "see a/so, Lebow v. Commissioner, 433
Mass. 171 (2001)"
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because under no set of circumstances do the Trust terms permit payment of principal
to the Donors. Appellant argues that should the hearing officer determine that the
regulation is applicable to the present facts, then the amount that should be deemed
countable is not the entire trust principal, but only the $42,500.00 that was transferred
from the Trust to Appellant's private account (Exhibit D. page 5).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant is over 65 years of age and a resident of a long-term care facility.

2. Appellant's husband is deceased.

3. Appellant filed an application for MassHealth Long-Term Care Benefits on
February 15, 2011.

4. MassHealth denied the application on July 8, 2011 upon determining that
Appellant's countable assets exceed the $2,000.00 eligibility limit by $245,483.00
(Exhibit A).

5. The excess assets include the principal of an Irrevocable Trust which
MassHealth determined is countable for MassHealth eligibility purposes.

6. On or about January 5, 1996, the subject Irrevocable Trust ("Trust") was
established.

7. Appellant and her husband were the Donors of the Trust.

8. The original Trustees were Appellant, her husband, and their son.

9. On August 25, 2005, Appellant's two children were appointed as Co-Trustees to
serve with the son who was already a trustee.

10.The Legatees of the Trust are Appellant's three children.

11. Clause 3 of the Trust states that Appellant and her husband as Donors: (1) do
not retain any interest in the principal of the Trust; (2) do not reserve any right to
amend or revoke any provision of the Trust; (3) have the right to require the
Trustee to accumulate income of the Trust; (4) have the right to live in any house
owned by the Trust; and (5) may disclaim, renounce or release any right, power
or interest as to alt or particular Trust assets.

12. Clause 4 provides that during the lifetime of Appellant and her husband, the
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Trustee shall distribute Trust income to Appellant and her husband. Clause 4
also states that the Trustee may distribute ".... to anyone or more of the Legatees as
may be living from time la lime, so much of the principal of the Trust Fund at such time
or times and in such amounts and proportions as the Trustee, other than the Donors, in
the Trustee's uncontrolled discretion, may deem advisable. The Trustees may not
distribute any principal to the Donors. "

13. Clause 5 states that after the death of both Appellant and her husband, the Trust
assets are to be equally distributed to their children.

14. Clause 7.11 reads in part; "In making payments or distributions of income or
principal, the Trustee may deposit the same in any account in the name of a beneficiary,
or may make payment or distribution to the beneficiary directly, whether or not such
beneficiary is of age and legal capacity.... "

15. By a deed dated January 22, 1996, Appellant and her husband transferred their
real property located in Salem, New Hampshire to themselves as Trustees of the
Trust (Exhibit B, Tab B).

16. On February 28, 2006, the Salem New Hampshire real estate was sold for a
gross sales price of $292,000.00 (Exhibit B, Tab C).

17. The Trust holds two bank accounts - both at Salem Cooperative Bank - these
are Accounts 5125955 and 512596 (Exhibit D. Tabs A and B).

18. Proceeds of the sale of Appellant's former real estate went into both of the
Salem Cooperative Bank accounts.

19. Each month the interest earned in the two trust accounts was automatically
deposited into Appellant's personal checking account.

20. Salem Co-operative Bank account ending in #5955 was opened on March 1,
2006 with a deposit of $200,000.00 (Exhibit B, Tab D). This account had a
balance of $200,000.00 as of January 1, 2011 (Exhibit B. Tab D).

21. Salem Co-operative Bank account ending in #5963 was opened on March 1,
2006 with a deposit of $75,352.79 (Exhibit B. Tab E).

22. On September 29, 2006, the trustee withdrew $42,500.00 from Salem Co-
operative Bank account ending in #5963 and deposited the funds into
Appellant's personal checking account (|d).

23. As of January 1, 2011 the Salem Co-operative Bank account ending in #5963
had a balance of $32,852.79 (Id).
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Analysis and Conclusions of Law

When considering trusts funded by an applicant and/or a spouse, the Massachusetts
Supreme Judicial Court has ruled that the amount deemed to be available to Appellant
is the greatest amount of money that the trustee might have discretion to pay the
applicant in any set of circumstances (Cohen v. Commissioner of the Division of Medical
Assistance, 423 Mass. 399, 413 (1996)). "Thus, if there is a peppercorn of discretion, then
whatever is the most the beneficiary might under any state of affairs receive in the full exercise
of I hat discretion is the amount that is counted as available for Medicaid eligibility' (|d,
emphasis added). The Court's holding has since been incorporated into MassHealth
regulations at 130 CMR 520.023 which also embodies federal regulation 42 USC
§1396p(d).

I agree with Appellant, that the Trust terms are dispositive on the matter of the Trustee's
powers relative to dispersing Trust principal. I also agree with Appellant that MassHealth
cannot properly conclude that a Trustee has the authority to distribute Trust principal to
the applicant based solely on the fact that the Trustee did in fact make such a distribution
albeit in breach of the Trust. In this case, however, it is Appellant, and not MassHealth,
who maintains that the Trustee breached the Trust on September 29, 2006 when he
withdrew $42,500.00 from Salem Co-operative Bank account ending in #5963 and
deposited the funds into Appellant's personal checking account. MassHealth argues that
the Trustee was in fact acting pursuant to the Trust terms when he distributed principal to
Appellant and the Trustee's very act is proof in support of MassHealth's position that the
terms of the Trust allow the Trustee to make such disbursements of principal.

I see little significance, one way or the other, regarding what happened to the Trust funds
after they were placed in Appellant's personal checking account. I also think its
inconsequential why the funds were taken from the Trust account and placed into
Appellant's personal checking account. Appellant's own intent relative to the specific
funds that were transferred in September 2006, is also not relevant. The controlling issue
is whether or not the Trust terms allow the Trustee any discretion (even a peppercorn's
worth of discretion) to disburse Trust principal to Appellant. This determination is to be
based on the Trust terms as they are expressed in the Trust document itself. For the
following reasons, I find that the terms of the Trust do provide such discretion.

Appellant argues that Clause 4 sets forth Appellant's substantive rights and Clause 7
concerns merely administrative directives for the Trustee. Even if this were an accurate
characterization, the matter at hand is not about Appellant's "substantive rights," rather it
is about the Trustee's power. Appellant argues that the Trust must be viewed in its
entirety and a single Clause, such as 7.11 cannot be read in isolation. I agree, but in so
doing, I likewise cannot read Clause 4 in isolation.

Clause 4 clearly states that the Trustees may not distribute any principal to the Donors.
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Clause 7.11 empowers the Trustee to distribute principal to a beneficiary; it makes no
mention of the Legatees. Clause 7.11 does not distinguish between income or principal
beneficiaries; instead, it merely refers to "a beneficiary" or "beneficiaries". Appellant is a
beneficiary of the Trust. These two Clauses appear to be in opposition and if there was
nothing more to be gleaned from the Trust document other than two clauses in direct
opposition, then MassHealth's point is well taken - that the opposition is purposeful and
meant to defeat Medicaid eligibility standards; therefore the offending provision should be
disregarded (Cohen, 423 Mass. 39, 416 (1996). After considering the terms of the Trust,
however, I do not think that these two provisions are necessarily in complete opposition
and I find that there is more to be gleaned from the Trust document.

The introductory paragraph to Clause 7 states:

In extension and no! in limitation of the privileges, immunities, exemptions ami
discretions given trustees by law and by any other provisions of this instrument, the
Trustee shall have the following privileges, immunities, exemptions and
discretions....

I read this to mean that the Trustee's powers are to be extended by the terms of Clause 7
beyond any other privilege, exemption or discretion of the trustee that may have been
articulated in the rest of the Trust document including Clause 4. While this extension
does not completely resolve the oppositional nature of Clause 4 and Clause 7.11, it does
make it less evenly apportioned between the two. For MassHeaith eligibility purposes, I
believe it provides the "peppercorn of discretion" discussed in Cohen, which renders the
Trust principal countable.

When understood as an expansion of the Trustee's powers and discretions beyond how
they are otherwise articulated in the rest of the Trust document, Clause 7 also justifies the
Trustee's actual transfer of Trust principal to Appellant in September 2006. For these
reasons, I find that the Trustee did not breach the Trust when he transferred principal to
Appellant's private account in September 2006 and that because the Trustee has at least
a peppercorn of discretion to transfer principal to Appellant in accordance with Clause
7.11, the principal of the Trust is countable for MassHeaith eligibility purposes.

With regard to the final argument set forth in Appellant's post hearing memorandum, I
believe Appellant is confusing the concept of a disqualifying transfer with the concept of
asset countability (see, Exhibit D. page 5, part C). MassHeaith has not deemed the
$42,500.00 transfer made in 2006 as a disqualifying transfer. The only significance this
transfer of Trust funds has relative to Appellant's eligibility is whether it was indicative of a
proper exercise of the Trustee's power under the Trust to convey principal to Appellant.
The portion of the Trust principal which is countable for MassHeaith eligibility, if there is a
peppercorn of discretion, [sic] is the most the beneficiary might under any state of affairs receive
in the full exercise of that discretion is the amount that is counted as available for Medicaid
eligibility (Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399, 413
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(1996)) and 130 CMR 520.023(0).

Clause 7.11 places no restriction of the amount of principal the Trustee may pay to a
beneficiary. MassHealth is only counting that portion of the principal constituting the
proceeds of the sale of Appellant's former real estate which funded the Trust accounts
($275,353.00) less the $42,500.00 that the Trustee transferred to Appellant in 2006 (a
majority of which Appellant subsequently gave to her three children) for total countable
principal of $232,853.00 (Exhibit A). I find no error in the calculation of this amount.

For the foregoing reasons, the appeal is denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Kenneth Brodzinski
Hearing Officer
Board of Hearings

cc:

MassHealth Representative: Sylvia Tiar
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