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This hearing was conducted pursuant to Massachusetts General Laws Chapters 118H and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated August 12, 2011, MassHealth denied the appellant's application for benefits
because of excess assets (Kxhibi t 1). The appellant tiled this appeal in a timely manner on
September 6. 2011 (130 CMR 610.015(B); Exhibit 2). After hearing, the record was kept open for
the purpose of accepting a memorandum from the appellant's attorney (Exhibit 4). Denial of an
application for benefits is a valid basis for appeal {130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined he has more
countable assets than arc allowable under MassHealth regulations.

Issue

The appeal issue is whether the assets in a trust tire countable to the appellant?

Page 1 of Appeal No.: 1115916



Summary of Evidence

A Massllealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on April 15, 2011. On May 26, 2011, a Massllealth long-term care
application was submitted on her behalf, seeking coverage as of July 27, 2011. On August 12,
2011, MassHeallh denied the application because of a determination that the appellant has
countable assets in excess of what is allowed under MassHealth regulations. Specifically.
MassHealth found that the appellant retains access to trust assets contained in a family trust created
in September 1995. The trust documents were forwarded to the Massllealth legal unit, which
determined that the property is countable to the appellant (Exhibit 5),

A copy of the trust instrument was submitted into evidence (Exhibit. 4). The parties agree that the
donors of the trust were appellant and his now deceased wife. The original trustees were the
applicant, his wife, and one of their daughters. The legatees of the trust are the applicant's two
daughters and their children. By deed dated October 18, 1995, the applicant and his wife
transferred their real property located in Manchester, New Hampshire to themselves as trustees of
the trust. On October 23, 1995, the applicant transferred ownership of his l i fe insurance policy with
Pacific Life to the trustees of the trust. On January 28, 2011, the real property was sold with net
proceeds of $174,935.19 (testimony).

The relevant trust provisions are set forth as follows;

Clause 3 - Powers and Rights of the Donors

The Donors reserve the power, exercisable at any time or from time to time by
written instrument delivered to the Trustee during the (sic) their lifetime or by the
surviving Donor's will or any codicil thereto, to appoint any part or all of the
income or principal of the Trust Fund, outright or upon trusts, conditions or
limitations, to any one or more of the Legatees. Such power shall include the power
to make lifetime gifts. The Donors do not retain any interest in the principal of this
Agreement of Trust by express reservation or by agreement between or among, or
assumption of, the Donors, the Trustee and the Legatees. The Donors do not
reserve any power or authority whatever to revoke or amend any provision of this
Agreement of Trus t . . . .

Clause 4 - Disposition During Lifetime of Donors

During the lifetime of the Donors, the Trustee shall distribute the income of the
Trust to the Donors and may distribute to any one or more of the Legatees as may be
living from time to time, so much of the income and principal of the Trust Fund at
such time or times and in such amounts and proportions as the Trustee, in the
Trustee's uncontrolled discretion, may deem advisable. The Trustee may not
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distribute any principal to the Donors . . . .

Clause 6 - Trustees' Administrative Powers

6.5 To pay as ineome the whole of the interest, dividends, rents or similar receipts
from property . . . and generally to determine all questions as between ineome and
principal . . . .

6.6 To buy, exchange, sell, lease, give-options and make contracts (concerning real
or personal property) for such consideration and upon such terms as to credit or
otherwise as the Trustee may deem desirable . . . .

(Exhibit 4).

The MassHcalth attorney who reviewed the trust argued that under Clause 4, appellant is entitled to
distributions of trust income, which would clearly be countable in an eligibility determination.
With regard to principal, the MassI Icalth attorney writes that although Clause 3 states that the
donor does not retain any interest in principal, he reserved the power to appoint income and
principal of the trust. She writes that a review of the whole of the trust document reveals that
applicant, as donor and trustee, retained substantial control over all trust assets, including the
principal. She cites as an example the donor's retention of a power of appointment exereisable
during his l i fe t ime or by will. She also points out that the trust is not required to pay the premiums
on the applicant's life insurance policy, thus leaving this obligation to the applicant. She writes that
Clause 6 gives the trustee broad powers, including the power to surrender the applicant's life
insurance policy and to distribute the proceeds to the applicant. She writes that the latitude given to
the trustee to deal with trust assets would include the ability to convert assets to income (sueh as an
annuity), demonstrates that there arc circumstances under which principal can be made available or
used for the benefit of the applicant. Pursuant to 130 CMR 520.023(C)(l)(a), therefore, both the
trust ineome and principal are countable to the applicant. MassHealth cited to Doherty v. Director.
74 Mass. App. Ct. 439 (2009) in support of its position (Exhibits 5 and 8).

Post-hearing, appellant's attorney submitted a memorandum of law (Exhibit 7), He argues that the
trust does not permit distributions of principal to the donors. He argues that the facts of the Doherty
case relied upon by MassHealth are drastically different from the facts here. lie states that the trust
in Doherly seemed to prohibit principal distribution to the grantor, but the trust contained language
which said: "Without limiting or enlarging the authority of the Trustee in accordance with the trust
purposes, it is stipulated that the Trust shall be used in ways that will enable the Settlor to lead as
normal, comfortable and fulfil l ing life as possible." Further, the grantor reserved a special power of
appointment and reserved the right to use and occupy trust real estate. The trustee had the ability to
make determinations of allocations as between income and principal, and had the ability to
terminate the trust. He argues that in finding the assets of the trust countable, the Appeals Court
found that the terms of the trust evidenced the grantor's expectation and intent that the trustee could
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invade principal when necessary to ensure the grantor's support. He argues that the trust here
contains none of these problematic provisions. For example, there is no specific language
expressing an intention to provide benefits for the grantor, and no early termination provisions
which would permit distributions to the grantor. The appellant's attorney argues that the donor's
reservation of the power of appointment can not be read as allowing principal to be distributed to
the donors. He also argues that the concept of control is irrelevant, and that retention of a life
insurance policy docs not render the trust countable. He references the MassHealth argument that
the trustee could surrender the policy, but disagrees with the MassIIcalth statement that the
proceeds could then be distributed to the applicant. Per the terms of the trust, the proceeds must
either be put into the trust or distributed to the legatees (Hxhibit 7).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On September 19, 1995, appellant and his wife established an irrevocable family trust. The
original trustees were the applicant, his wife, and one of their daughters. The legatees of the
trust are the applicant's two daughters and their children (Hxhibit 4).

2. By deed dated October 18, 1995, the applicant and his wife transferred their real properly
located in Manchester. New Hampshire to themselves as trustees of the trust. On October
23, 1995, the applicant transferred ownership of his life insurance policy with Pacific Life to
the trustees of the trust. On January 28, 2011, the real property was sold with net proceeds
of $174.935.19 (Exhibit 4; testimony).

3. The appellant was admitted to a nursing facility on April 15, 2011.

4. On May 26, 2011, a MassHcallh long-term care application was submitted on the
appellant's behalf, seeking coverage as of July 27, 2011.

5. On August 12, 2011, Massllealth denied the application because it determined that the trust
property was a countable asset and that the appellant was over the $2,000 asset limit for
MassHealth benefits.

6. Per Clause 3 of the trust, the donors do not retain any interest in the principal of the trust
and do not reserve any power or authority whatever to revoke or amend any provision of the
trust.

7. Per Clause 4 of the trust, the trustees may not distribute any principal to the donors.
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Analysis and Conclusions of Law

Under MassIIealth regulations, any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of
the individual is a countable asset. Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are countable income. The home or
former home of a nursing-facility resident or spouse held in an irrevocable trust that is available
according to the terms of the trust is a countable asset. (130 CMR 520.023(C)).

At issue in this case is MassIIcalth's determination that the appellant has available assets in
excess of the allowable l imi t under MassIIealth regulations. Specifically, MassHealth
determined that the appellant retained access to property that was placed in an irrevocable family
trust {prior to the look-back period). The appellant contends that under the terms of the trust he
is enti t led to trust income only, but that the trustee has no discretion to distribute principal to
him.

MassIIealth argues that a review of the whole of the trust document reveals that applicant retained
substantial control over all trust assets, including the principal. She cites as an example the donor's
retention of a power of appointment exercisable during his lifetime or by wil l . Further, she argues
that the latitude given to the trustee to deal with trust assets would include the ability to convert
assets to income (such as an annuity) demonstrates that there arc circumstances under which
principal can be made available or used for the benefit of the applicant (Hxhibit 5).

I have reviewed the trust as a whole and I find that the trust assets are not available to the appellant.
1 find that the trust provisions present in the Doherty case are distinguishable from the trust
provisions here (Hxhibil 8). Despite language purporting to prohibit distributions of principal to the
donor, the court in Doherty the focused on other trust provisions, one of which gave the trustee
discretionary power to distribute principal to trust "beneficiaries" if the trustee determined it
inadvisable or unnecessary' to continue the trust. The court interpreted the term "beneficiaries" to
potentially include the donor, notwithstanding the fact that other trust provisions expressly
prohibited distribution of principal to the donor. Here, such ambiguity docs not exist - the term
"donors" refers to the applicant and his wife (the income beneficiaries), and the term "legatees"
refers to appellant's two daughters and their issue (the principal beneficiaries) (Hxhibit 4).

The Dohcrty court makes note of the trust provision that gives the trustee the power to determine all
questions as between income and principal, but goes on to state that it doubts that "the trustees may.
wil ly-ni l ly , simply characteri/c a trust asset as "income" and thereby, free of fiduciary fault, convey
that asset to |the donor] free of trust." Doherty, at 442. While the trust here contains a similar
provision giving the trustee the power to determine questions as between income and principal. I
share the same doubt as the court in Dohcrty: and find that this power authorizes a trustee decide
income/principal questions using best judgment in good faith in light of established rules and to
avoid the expense of litigation, and may not be used to shift beneficial interests. Worcester County
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National Bank v. King, 359 Mass. 231 (1970-1971). In Dohertv. the court also notes that the donor
directed the trustee to accumulate the trust principal to the extent feasible due to the
unforeseeability of the donor's future needs, and also that the donor retained a power appointment
and the right to reside in her home during her lifetime. Read as a whole, the Dohertv court
concluded that there existed an "implicit direction" for the trustees to invade assets for the benefit
of the donor. Doherty, at 442. I find that such is not the ease here. Despite the donor's retention of
some control over the trust (i.e. the retention of the power of appointment). I do not find, reading
the trust document as a whole, that "implicit direction" referenced in Dohcrtv.

1 he poherty court specifically stressed that it had "no doubt that self-settled, irrevocable trusts may.
if so structured, so insulate trust assets that those assets will be deemed unavailable." Dohertv. at
442. I conclude that the trust here does exactly that. Accordingly, I conclude that the trust assets
arc not countable to appellant for Massl lealth purposes (130 CMR 520.023(C)).

This appeal is APPROVED.

Order for MassHealth

Rescind notice dated August 12. 2011 and do not count trust assets in eligibility determination. Notify
appellant.

Implementation of this Decision

If this decision is not implemented wi th in 30 days after the date of this decision, you should contact
your Massl lealth Hnrollmcnt Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of I learings. Office of
Medicaid. at the address on the first page of this decision.

Sara H. McGrath
Hearing Officer
Board of Hearings

MassHealth Representative: Dorothy Zamora, Tewksbury MassHealth Enrollment Center
Appeals Coordinator
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