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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: 130 CMR 520.019, 
520.023 

Decision Date: 12/5/12 Hearing Date: 03/01/2011 

MassHealth Rep.:  Patrick Devlin Appellant Rep.:  

Hearing Location:  Tewksbury 
MassHealth 
Enrollment Center 

Aid Pending: No 

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated September 30, 2011, MassHealth denied appellant's long term care 
application because MassHealth determined that assets held in trust are countable to appellant (see 
130 CMR 520.019, 520.023(B) and Exhibits 1, 7).  The appellant filed this appeal in a timely 
manner on October 28, 2011 (see 130 CMR 610.015(B) and Exhibit 2).  Denial of assistance is 
valid grounds for appeal (see 130 CMR 610.032).  The hearing record remained open until March 
30, 2012 to allow appellant to submit a memorandum clarifying trust documents.  Appellant 
requested an additional extension to May 30, 2012 which was approved.  MassHealth was allowed 
to file a response by June 30, 2012.  All documentation was timely received.   
 
Action Taken by MassHealth  
 
MassHealth denied appellant's long term care application because MassHealth determined that 
assets held in trust are countable to appellant. 
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Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.023, in determining 
that assets held in trust are countable to appellant.  A second issue is whether MassHealth correctly 
determined that a reformed Trust submitted during the hearing record open period results in a 
disqualifying transfer of assets pursuant to 130 CMR 520.019. 
 
Summary of Evidence 
 
The MassHealth representative testified that an application for MassHealth long term care benefits 
was received on appellant’s behalf on February 11, 2011, with coverage requested effective January 
12, 2011. On May 3, 2011, the application was denied for failure to submit verifications. The denial 
was appealed. The application was restamped June 24, 2011 when missing verifications were 
received.  MassHealth honored the February 11, 2011 application date, and the appeal was 
withdrawn.  The application included two trusts.  A revocable trust was created in 1996 by 
appellant and his wife, who reserved the right to revoke the trust.  An irrevocable trust was created 
on February 8, 1999.  The trusts were reviewed by MassHealth and deemed countable to appellant 
pursuant to 130 CMR 520.023(B).  The revocable trust is countable because it is revocable, and 
pursuant to Article II, the applicant is entitled to distributions of income and principal.  Article 
XXVIII of the irrevocable trust states that appellant has no authority to alter, amend or revoke the 
trust.  Article V(A)(1) establishes that appellant is the income beneficiary of the irrevocable trust.  
Article V(A)(2) states that the Trustee shall make no distributions of trust principal to or on behalf 
of appellant.  However, MassHealth determined that trust principal is available pursuant to trust 
language under Article II which requires the Trustee to accumulate the Trust principal to the extent 
feasible, due to the unforseeability of the Settlor’s future needs, and establishes that accumulation 
or use of the Trust is to be determined without regard to the interest of the remaindermen. 
MassHealth concluded that Trust language that requires the accumulation of principal to be used for 
appellant’s benefit, and the Trustee’s discretion to distribute accumulated principal for appellant’s 
benefit demonstrates that Trust principal is available to appellant notwithstanding the restrictions on 
principal distribution under Article V(A)(2).  Moreover, MassHealth determined that appellant 
retained control over the principal pursuant to Article V(C) in that the sale of real estate requires 
appellant’s consent.  In addition, Article XVI grants the Trustee broad discretion in dealing with 
Trust assets, and includes the power to convert Trust assets to an income producing product which 
could then be distributed to appellant as the income beneficiary under Article V(A)(1).  
Accordingly, MassHealth deemed all assets held in the Irrevocable Trust countable to appellant 
pursuant to 130 CMR 520.023.    
 
Appellant counsel produced at hearing a different version of the Trust submitted with the 
MassHealth application.  See Exhibit 5.  Counsel requested that the hearing record remain open to 
allow him to consult with appellant’s children to determine which version of the irrevocable Trust 
was correct.  The hearing record remained open for 30 days.  Appellant counsel then requested a 
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record open extension to allow submission of an Order of Reformation of the Irrevocable Trust that 
was issued by the Essex Probate and Family Court (Exhibit 11).  Appellant counsel asserts that the 
reformed Trust now dates back to February 1999 and makes appellant the income only beneficiary. 
Counsel argues that because the trust was reformed back to February 1999, the reformation falls 
outside a 60-month look back period, and no disqualification penalty should result, and no trust 
assets should be deemed countable to appellant.   
 
The hearing record remained open until June 30, 2012 to allow MassHealth to respond to the Order 
of Reformation submitted by appellant’s counsel.  The MassHealth response states that the order by 
Stipulation from the Probate Court is not controlling and does not negate the Agency’s statutory 
duty to make Medicaid determinations.  A judgment allowing reformation ab initio shows that the 
Probate Court proceeding was undertaken for the purpose of sheltering appellant’s assets that were 
deemed countable by the Agency, and that appellant’s efforts to reform the Trust support the 
MassHealth determination that the Trust submitted with the MassHealth application is countable to 
appellant. MassHealth indicated that no further analysis of the reformed Trust is warranted, and 
assuming the reformed Trust rendered appellant’s assets no longer accessible, the reformation order 
dated May 25, 2012 would be deemed a disqualifying transfer of resources formerly available to 
appellant under the terms of the original irrevocable Trust, and result in a disqualification period 
pursuant to 130 CMR 520.019. 
 
Appellant counsel asserts in a post hearing memorandum that the irrevocable Trust was ordered 
reformed ab initio and replaces the original Trust from inception. Therefore, MassHealth must 
review the reformed Trust and determine eligibility as though it had been in effect since 1999.   
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. An application for MassHealth long term care benefits was received on appellant’s behalf 
on February 11, 2011, with coverage requested effective January 12, 2011.  

 
2. On May 3, 2011, the application was denied for failure to submit verifications. The denial 

was appealed. The application was restamped on June 24, 2011 when missing verifications 
were received. MassHealth honored the February 11, 2011 application date, and the appeal 
was withdrawn.   

 
3. A revocable Trust was created in 1996 by appellant and his wife. 

 
4. An irrevocable Trust was created on February 8, 1999.  

 
5. On September 30, 2011, MassHealth determined that assets held in Trust are countable to 

appellant in an eligibility determination.   
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6. On May 25, 2012, the irrevocable Trust was reformed ab initio by Stipulation of Judgment 

on a complaint filed with the Essex Probate Court on May 23, 2012.   
 

7. The value of assets held in the Irrevocable Trust is $412,400. 
 
Analysis and Conclusions of Law 
 
In the case at hand, there are no factual disputes; rather, the issues revolve around the interpretation 
of the language of the various Trust provisions involved.  The revocable Trust created in 1996 is 
not at issue as it is countable to appellant.  The irrevocable Trust is properly considered in the 
context of both state and federal law applying to trusts created after 1993, of which pertinent 
sections follow:     
Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states: 

In the case of an irrevocable trust, if there are any circumstances under which 
payment from the trust could be made to or for the benefit of the individual, the 
portion of the corpus from which, or the income on the corpus from which, 
payment to the individual could be made shall be considered resources available 
to the individual, and payments from that portion of the corpus or income 
(emphasis added). 

 
Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or after August 
11, 1993, and follows in pertinent part with emphasis added: 

(C)  Irrevocable Trusts.   

(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as interest) 
of an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

(b)  Payments from the income or from the principal of an irrevocable trust 
made to or for the benefit of the individual are countable income. 

(c)  Payments from the income or from the principal of an irrevocable trust 
made to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated 
in accordance with the transfer rules at 130 CMR 520.019(G). 

(d)  The home or former home of a nursing-facility resident or spouse held in an 
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irrevocable trust that is available according to the terms of the trust is a 
countable asset.  Where the home or former home is an asset of the trust, it is 
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2)  Portion Not Payable.  Any portion of the principal or income from the principal 
(such as interest) of an irrevocable trust that could not be paid under any 
circumstances to or for the benefit of the nursing-facility resident will be considered 
a transfer for less than fair-market value and treated in accordance with the transfer 
rules at 130 CMR 520.019(G). 
 

Following is a summary of the relevant powers and provisions pursuant to the irrevocable Trust 
created in 1999 and submitted with the MassHealth application: 
 
Article XXVIII of the irrevocable trust states that appellant has no authority to alter, amend or 
revoke the trust. 
 
Article V(A)(1) establishes that appellant is the income beneficiary of the irrevocable trust.   
 
Article V(A)(2) states that the Trustee shall make no distributions of trust principal to or on behalf 
of appellant.   
 
Article II states that the “purpose of the trust is to supplement, but not to supplant, what benefits 
and services the Settlor may from time to time be eligible to receive by reason of age, disability, or 
other factors, from federal, state and local governmental, insurance, and charitable sources… the 
trust shall be used in ways that will best enable the Settlors to lead as normal, comfortable and 
fulfilling lives as possible; that regardless of future health status, they be cared for at home or in any 
event in the most normal and home-like environment possible and consistent with their needs for 
treatment and care; …and that they have every reasonable opportunity to be responsible for their 
own welfare, independent of this trust, to the extent of their capacities.  The Trustee shall 
accumulate the Trust principal to the extent feasible, due to the unforseeability of the Settlor’s 
future needs.  However, accumulation or use of the Trust is to be determined without regard to the 
interest of the remaindermen.”   
 
Article V(C) establishes that the Trustee shall have the power to sell the premises with the written 
assent of the Settlors, and if the property is sold, the proceeds shall remain subject to the provisions 
of  this Trust.   
 
Trust language that requires the accumulation of principal to be used for appellant’s benefit, and the 
Trustee’s discretion to distribute accumulated principal for appellant’s benefit “without regard to 
the interest of the remaindermen,” demonstrates that Trust principal is available to appellant 
notwithstanding the restrictions on principal distribution under Article V(A)(2).  As the MassHealth 
attorney states, “Congress and courts have recognized and rejected the use of trusts as devices to 
shelter assets for the benefit of the family members while simultaneously obtaining taxpayer funded 
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Medicaid benefits.”1  While appellant correctly notes that the court in Doherty does recognize that 
assets held in trust can be so insulated as to render the assets non countable in a determination of 
Medicaid eligibility, the “any circumstances” test mandated by both federal and state law does 
effectively create a presumption that a self-settled, inter vivos trust established by an applicant or 
spouse or funded with an applicant’s assets is countable in an eligibility determination.2  I find in 
this case, the Trust provisions, considered collectively,3 create circumstances in which the appellant 
can exercise discretion to access Trust principal, regardless of whether the Grantor intends to 
exercise that “peppercorn” or not.      
 
Moreover, appellant retained control over the principal pursuant to Article V(C) in that the sale of 
real estate requires the Settlor’s consent.  In addition, Article XVI grants the Trustee broad 
discretion in dealing with Trust assets, and includes the power to convert Trust assets to an income 
producing product which could then be distributed to appellant as the income beneficiary under 
Article V(A)(1).  Accordingly, MassHealth correctly deemed all assets held in the Irrevocable Trust 
countable to appellant pursuant to 130 CMR 520.023.  The Trust fails the “any circumstances” test 
outlined in regulations above, and certainly results in a finding of more that a “peppercorn” of 
discretion to access Trust principal for appellant’s benefit.  The trust principal consisting of 
$412,400 in real estate is countable in an eligibility determination under 130 CMR 
520.023(C)(1)(a) read within the context of 42 U.S.C. 1396p (d)(3)(B)(i). 
 
A disqualifying transfer of resources is defined at 130 CMR 520.0194: 
                                            
1 The MassHealth legal brief cites and summarizes the following cases: Cohen v. Commissioner of Div. 
of Med Assistance, 423 Mass. 399, 416 (1996) (explaining that the rule for self-settled trusts is addressed 
to an arrangement “concocted for the purpose of having your cake and eating it too”); Doherty v. 
Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009) (Medicaid applicants are 
prohibited from receiving public health care assistance while also preserving assets for their heirs 
through the use of a trust which purported to cut off applicant’s ability to access the trust principal); 
Victor v. Massachusetts Executive Office of Health & Human Services, Mass. App. Ct. 1, 28  Decision 
09-P-1361 (July 21, 2010) (Court upheld the Agency’s determination that a trust established by the 
applicant’s husband during his lifetime but funded by the husband’s Last Will & Testament, was 
nonetheless countable to the applicant in an eligibility determination; and Lebow v. Commissioner of 
Div. of Med. Assistance, 433 Mass. 171, 173 (2000), (Medicaid applicants are expected to deplete their 
own resources before obtaining assistance from the government).   See Exhibit 7. 
2 See Cohen, “if there is a peppercorn of discretion, then whatever is the most the beneficiary might 
under any state of affairs receive in the full exercise of that discretion is the amount that is counted as 
available for Medicaid eligibility.” 
3 See Doherty, a “clause may not be read in isolation; rather, it must be construed and qualified in light of 
the trust instrument as a whole.” 
4 (D) Permissible Transfers. The MassHealth agency considers the following transfers permissible. 
Transfers of resources made for the sole benefit of a particular person must be in accordance with federal 
law. (1) The resources were transferred to the spouse of the nursing-facility resident or to another for the 
sole benefit of the spouse. A nursing-facility resident who has been determined eligible for MassHealth 
agency payment of nursing-facility services and who has received an asset assessment from the 
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(C)  Disqualifying Transfer of Resources.  The MassHealth agency considers any 
transfer during the appropriate look-back period by the nursing-facility resident or 
spouse of a resource, or interest in a resource, owned by or available to the 
nursing-facility resident or the spouse (including the home or former home of the 
nursing-facility resident or the spouse) for less than fair-market value a 
disqualifying transfer unless listed as permissible in 130 CMR 520.019(D), 
identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J).  The 
MassHealth agency may consider as a disqualifying transfer any action taken to 
avoid receiving a resource to which the nursing-facility resident or spouse is or 
would be entitled if such action had not been taken.  Action taken to avoid 
receiving a resource may include, but is not limited to, waiving the right to receive 
a resource, not accepting a resource, agreeing to the diversion of a resource, or 
failure to take legal action to obtain a resource.  In determining whether or not 
failure to take legal action to receive a resource is reasonably considered a transfer 
by the individual, the MassHealth agency will consider the specific circumstances 
involved.  A disqualifying transfer may include any action taken that would result 
in making a formerly available asset no longer available. 

 
130 CMR 520.019(F) follows: 

                                                                                                                                             
MassHealth agency must make any necessary transfers within 90 days after the date of the notice of 
approval for MassHealth in accordance with 130 CMR 520.016(B)(3). (2) The resources were transferred 
from the spouse of the nursing-facility resident to another for the sole benefit of the spouse. (3) The 
resources were transferred to the nursing-facility resident's permanently and totally disabled or blind 
child or to a trust, a pooled trust, or a special-needs trust created for the sole benefit of such child. (4) 
The resources were transferred to a trust, a special-needs trust, or a pooled trust created for the sole 
benefit of a permanently and totally disabled person who was under 65 years of age at the time the trust 
was created or funded. (5) The resources were transferred to a pooled trust created for the sole benefit of 
the permanently and totally disabled nursing-facility resident. (6) The nursing-facility resident transferred 
the home he or she used as the principal residence at the time of transfer and the title to the home to one 
of the following persons: (a) the spouse; (b) the nursing-facility resident’s child who is under age 21, or 
who is blind or permanently and totally disabled; (c) the nursing-facility resident’s sibling who has a 
legal interest in the nursing-facility resident's home and was living in the nursing-facility resident’s home 
for at least one year immediately before the date of the nursing-facility resident’s admission to the 
nursing facility; or (d) the nursing-facility resident’s child (other than the child described in 130 CMR 
520.019(D)(6)(b)) who was living in the nursing-facility resident’s home for at least two years 
immediately before the date of the nursing-facility resident’s admission to the institution, and who, as 
determined by the MassHealth agency, provided care to the nursing-facility resident that permitted him or 
her to live at home rather than in a nursing facility. (7) The resources were transferred to a separately 
identifiable burial account, burial arrangement, or a similar device for the nursing-facility resident or the 
spouse in accordance with 130 CMR 520.008(F). 
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 Determination of Intent.  In addition to the permissible transfers described in 
130 CMR 520.019(D), the MassHealth agency will not impose a period of 
ineligibility for transferring resources at less than fair-market value if the nursing-
facility resident or the spouse demonstrates to the MassHealth agency’s 
satisfaction that: 
 
(1)  the resources were transferred exclusively for a purpose other than to qualify 
for MassHealth; or 
(2)  the nursing-facility resident or spouse intended to dispose of the resource at 
either fair-market value or for other valuable consideration. Valuable 
consideration is a tangible benefit equal to at least the fair-market value of the 
transferred resource. 

 
Regulation 130 CMR 520.019(G)(3), effective February 8, 2006, provides in pertinent part: 
 

(1) Begin Date.  For transfers occurring before February 8, 2006, the period of 
ineligibility will begin on the first day of the month in which resources have 
been transferred for less than fair-market value.  For transfers occurring on or 
after February 8, 2006, the period of ineligibility will begin on the first day of 
the month in which resources were transferred for less than fair-market value 
or the date on which the individual is otherwise eligible for MassHealth 
payment of long-term-care services, whichever is later.  For transfers 
involving revocable trusts, the date of transfer is the date the payment to 
someone other than the nursing-facility resident or the spouse is made.  

 
The Trust was reformed by stipulation of the parties to the Trust, i.e., appellant’s children; and the 
Probate Court order binds the parties to the terms of the reformed Trust.5  However, the 
Reformation by Stipulation in no way binds MassHealth, as the single state agency authorized to 
administer Medicaid benefits through its MassHealth program6 to the agreement stipulated to by the 
beneficiaries of the Trust. The parties agree that under Tarin vs. Commissioner of the 
Massachusetts Division of Medical Assistance, 424 Mass. 743(1997) the Probate Court cannot 
determine eligibility of an applicant to receive Medicaid benefits.  It is clear from Tarin the 
responsibility for making Medicaid eligibility determination lies with the state MassHealth Agency 
and not the Probate Court.7  It would be an absurd reading of federal and state law8 to conclude that 
                                            
5 The Probate Court order reads:  The Stipulation and Exhibit A filed May 23, 2012 are hereby 
incorporated and merged into this Judgment and the parties shall comply with the terms thereof.  See 
Exhibit 11. 
6 G.L. c. 118E, §§1, 9A. 
7 In additional support of the exclusive jurisdiction of the state Agency in making Medicaid eligibility 
determinations, MassHealth cites to Clark v Comm’r of Income Maintenance, 209 Conn. 390, 551 A.2d 
729 (1988) (income was subject to a Probate Court order requiring it to be paid to his community spouse 
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the parties to a Trust can thwart Medicaid eligibility asset and trust requirements simply by securing 
a judgment from the Probate Court based on the parties to the Trust stipulating, ex post facto, to 
reform the trust to be non-countable after MassHealth correctly determined that the Trust was 
countable.  The allowable cure for a home held in trust is found in cure provisions at 130 CMR 
520.024(C).   
 
I agree with MassHealth that pursuing a reformation of the Trust is a clear indication that appellant 
agreed with the MassHealth determination that assets held in the Trust, as submitted with the 
MassHealth application, were countable to appellant, and speaks to the intent motivating the 
reformation - to qualify for MassHealth long-term care benefits.   Assuming the reformed Trust 
now makes appellant’s assets “so insulated as to render the assets non countable in a 
determination of Medicaid eligibility9,” any further analysis of the reformed Trust would be 
nothing more than an academic exercise in which MassHealth has no obligation to participate.  
Assuming the Trust reformed on May 25, 2012 is “so insulated,” the result is a disqualifying 
transfer of assets by making a formerly available asset unavailable as of the date of the trust was 
reformed.  130 CMR 520.019(C).  Assuming the Trust fails to “so insulate” Trust assets, the Trust 
assets are countable to appellant in a Medicaid eligibility determination.  130 CMR 520.023.   No 
further analysis of the reformed Trust is warranted.  
 
The appeal is DENIED. 
 
Order for MassHealth 
 
None.   
 
 

                                                                                                                                             
nonetheless deemed available for Medicaid purposes because, among other things, the court lacked 
authority to make eligibility determinations); Cohen v. Comm’r of Div. of Medical Assistance, 423 Mass. 
399, 419-421 (1996) (finding that a Probate Court order stating trust assets were not accessible by an 
applicant for Medicaid did not render those trust assets inaccessible or non-countable in an eligibility 
determination); and DePippo v. Waldman, Director of Office of Medicaid, Superior Court No. 2006-
00537 (unpublished) (The Superior Court upheld the Agency’s determination that despite a Probate 
Court’s authorization f the a Petition to Establish an Estate Plan on February 4, 2002, the disqualifying 
transfer did not occur until June 16, 2005 when the funds were finally transferred out of the 
ward/guardian account and into one in which the applicant had no ownership or access).   
8 As the MassHealth attorney points out in her brief, See generally 42 U.S.C. §1396-1 (setting forth 
Medicaid’s purpose to provide medical assistance “on behalf of those whose income and resources are 
insufficient to meet the costs…), G.L. c. 6A § 16 (designating the Agency as the state Medicaid entity 
charged with developing policies and programs to implement the shared federal-state program), and G.L. 
c. 118E §§1,2,7(g),7(h), and Exhibit 7. 
9 Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009). 
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Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
   
 Thomas J. Goode 
 Hearing Officer 
 Board of Hearings 
  
cc:      MassHealth Representative: Sylvia Tiar 
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