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APPEAL DECISION

Appeal Decision:

Decision Date:

Approved

11/14/12

Mass Health's Rep.: Patti Young

Issue:

Hearing Date:

Appellant's Rep.:

Long-term care
eligibility

06/04/2012

Hearing Location: Tcwksbury MassHcalth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 7, 2011, MassHealth denied the appellant's application for
benefits due to excess assets (Exhibit 3). On April 13, 2012, MassHealth denied the application
due to a disqualifying transfer of resources (Exhibit 5). The appellant filed timely appeals of both
notices (130 CMR 610.015(8); Exhibits 4 and 6).1 Denial of an application for benefits is a valid
basis for appeal (130 CMR 610.032). Hearing was originally scheduled for May 4, 2012, but was
rescheduled after the Board of Hearings was notified that the appellant had passed away on Mareh
29, 2012, and that her children were seeking a court appointment as her personal representatives.
Hearing was ultimately held on June 4, 2012, and the record was held open after hearing for the
appellant's attorney to submit a legal brief (Exhibits 16and 17).

Action Taken by MassHealth

MassIIealth denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations. MassHealth later determined
that the appellant had made a disqualifying transfer of the excess assets and imposed a penalty
period of 1,345 days.

1 The appellant also filed an appeal of an earlier denial for missing verifications. See Exhibits I and 2.
That issue was resolved prior to the December 7 over-asset notice.
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Issue

The appeal issues are whether MassHcalth correctly determined that (1) the appellant had excess
assets and (2) that she disposed of the excess assets for less than fair market value.

Summary of Evidence

A MassHealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on November 7, 2009. A MassHcalth long-term care application was
filed on her behalf on September 7, 2011, seeking coverage as of August 13, 2011. MassHealth
denied the application on November 8, 2011, for failure to provide all requested verifications; this
denial was appealed, preserving the original application date. See Exhibit 1. Once the application
was complete, the MassHealth legal unit advised the eligibility worker that the assets of a family
trust were countable to the appellant for eligibility purposes. On December 7, 2011, MassHealth
denied the case for excess assets.

On March 22, 2012, the trust property was transferred out of the trust into the names of the
appellant's children, with a life estate to the appellant. The eligibility worker consulted with the
MassHealth legal unit, which opined that because the appellant did not receive full title to the
property, the act of removing it from the trust was a transfer of assets for less than fair-market
value. On April 13, 2012, MassHealth again denied the application, citing a disqualifying transfer
of resources. See Hxhibi t 5.

The MassHealth representative submitted a copy of the trust instrument, which was executed by the
appellant and her late husband on September 17, 1998. The appellant and her husband were both
the grantors and the original trustees, and the Schedule of Beneficial Interests (executed on the
same date) set forth the trust beneficiaries as follows:

This is to certify that as of this date, the beneficiaries of The [FJ Trust, are as follows:

50% [Appellant's son's name]; and
50% [Appellant's daughter's name];

Subject to a l ife estate for the benefit of [husband] and [appellant], as joint tenants with the
benefit of right of survivorship.

The other relevant trust provisions include the following:

2 The notice states that the d i squa l i fy ing transfer was in the amount of $368,598. However, the
MassHealth representative stated that because the appellant retained a life estate after the property was
removed from the trust, the transfer amount should be offset (reduced to $338,989.86) to reflect her
interest.
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2. The term "beneficiaries" wherever used herein shall mean the beneficiaries listed in the
Schedule of Beneficial Interests this day executed and filed with the Trustee, or in a
Revised Schedule of Beneficial Interest, if any, from time to time executed and filed with
the Trustee. A beneficiary's interest in the Trust shall be considered personal property
and at his or her death such interest shall pass as personal property under a beneficiary's
Will or under the laws of intestacy. The Trustee shall not be affected by a transfer of any
beneficial interest until receipt by the Trustee of notice that such transfer has in fact been
made and a Revised Schedule of Beneficial Interest has been duly executed and filed
with the Trustee. A Trustee may without impropriety be a beneficiary and exercise all
rights of a beneficiary with the same effect as though he or she was not a Trustee.

3. The Trustee shall hold the principal of this Trust and receive any income therefrom for
the benefit of the beneficiaries, and shall pay the net income, if any, to the beneficiaries
in proportion to their respective interest prior to the conclusion of each calendar year,

5. Except as expressly provided in Paragraphs 3 and 6 hereof, the Trustee shall have no
power to deal in or with the trust property except as directed by a majority in interest of
the beneficiaries. When, as. if and to the extent specifically directed by such
beneficiaries, the Trustee shall have fu l l power and authority, to buy, sell, convey, assign,
mortgage or otherwise dispose of all or any part of the trust property . . . and as lessor or
as lessee to execute and deliver leases and subleases, and to borrow money and to
execute and deliver notes or other evidence of such borrowing, and to grant or acquire
rights or easements and enter into agreements or arrangements with respect to the trust
property, including the execution of contracts, discharges or mortgages, agreements or
options. The powers enumerated above shall include the power to manage real estate,
keep it in good repair and fully insured, pay the taxes, collect the rents and pay any
mortgage indebtedness. Any instrument executed pursuant to the powers herein
contained may create obligations extending over any periods of time beyond the date of
any possible termination of the Trust. Notwithstanding any provisions contained herein,
no Trustee shall be required to take any action which will, in the opinion of such Trustee,
involve it in any personal liability unless first indemnified to its satisfaction.

6. The Trust may be terminated at any time by a majority in interest of the beneficiaries by
notice in writing to the Trustee and the other beneficiaries. Termination shall be
effective when a certificate thereof signed and acknowledged by a Trustee hereunder is
recorded with the Kssex South District Registry of Deeds (the ''Registry"). The Trust
shall terminate in any event twenty-one (21) years from the date of death of the last
surviving original Trustee hereof, unless extended by the vote of a majority in interest of
the beneficiaries. Upon termination, the Trustee shall transfer and convey the specific
assets constituting the trust properly, subject to any encumbrances, to the beneficiaries as
tenants in common in proportion to their respective interest hereunder.
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8. This Trust may be amended from time to time by an instrument in writing signed by a
majority in interest of the beneficiaries and acknowledged by such beneficiaries. The
instrument of amendment or a certificate executed by the Trustee setting forth the terms
of such amendment shall be recorded in the Registry.

Also submitted into evidence was a copy of a deed, executed on the same date as the trust
instrument (September 17, 1998), by which the appellant and her late husband conveyed their
property in Boxford, Massachusetts, to themselves as trustees of the [F] trust. See Exhibit 15.

The Massllealth representative provided a copy of memorandum prepared by an attorney in the
agency's legal unit. The Massllealth attorney contends that the trust was revocable and therefore
countable for purposes of the appellant's eligibility determination. She argues that although the
appellant's children each have a 50% beneficial interest in the trust, their interest was subject to the
life estate interest of the appellant and her late husband. The children's beneficial interest,
therefore, "was merely as contingent beneficiaries," and, following the death of her husband, the
appellant "became the sole vested lifetime beneficiary of the Trust." The MassHealth attorney
argued that as the "sole vested lifetime beneficiary" of the trust, the appellant had a majority in
beneficial interest and was authori/.cd, under Paragraph 6, to direct the Trustee to terminate the
Trust and distribute the assets to herself. The attorney asserts that the subsequent removal of the
property from the trust effectuated a disqualifying transfer of resources. See Exhibit 13.

The appellant's estate was represented at the hearing by an attorney, who appeared telcphonieally.
As he had not seen the MassI Icalth legal memorandum, he was also given the opportunity to submit
a reply brief during the record open period. See Exhibit 16. The appellant's attorney argued that
the appellant's interest in the trust property was limited to a life estate, which enabled her to live in
and/or rent the property and to collect the rental income. He contended that there were no
circumstances contemplated by the trust documents which would give the appellant access to trust
principal. He argued that MassHcalth's position that the appellant's life estate interest was the sole
vested interest in the trust has "absolutely no support in the law;" he asserted that the children's
remainder interest was not contingent, but was rather fully vested on the dale the trust was
established. The attorney also contended that because the property in trust was a noncountable
asset, removing it from the trust and distributing it to the beneficiaries did not constitute a
disqualifying transfer of resources. He alleged that the transfer "merely makes the (appellant's] life
estate interest subject to lien," but noted that her death made a lien moot. See Exhibit 17.

1 The appellant's attorney contended that the appellant 's previous representative, Daniel Northrup of
ParentCare USA, had phone conversations with the MassHealth eligibil i ty worker following the
MassHealth denial for excess assets due to the trust. He alleged that during those conversations, the
Massllealth worker told him that if the property was taken out of the trust, and MassHealth could lien the
appellant 's life estate, the application for benefits would be approved. Instead, once the property was
taken out of the trust, MassI lealth denied the application for a d isqual i fy ing transfer of assets. See
Exhibits 5 and 17. In her testimony at hearing, the MassHealth worker denied having had such a
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Findings of Fact

Based on a preponderanee of the evidence, I find the following:

1. On September 17, 1998, the appellant and her husband established the [FJ Trust, naming
themselves as trustees.

2. Under the [FJ Trust's Schedule of Beneficial Interests, also executed on September 17,
1998, the appellant's son and daughter were each 50% beneficiaries of the trust, subject to a
life estate for the appellant and her husband (which they held as joint tenants).

3. The [FJ Trust terms include the following:

a. The trust defined "beneficiaries" as "the beneficiaries listed in the Schedule of
Beneficial Interests . . ." and deemed a beneficiary's interest as "personal property''
that would pass as such under his or her will or under the laws of intestacy
(Paragraph 2).

b. The trustees were authorized to hold the principal of the trust, to receive any
income, and to pay the net income, if any, to the beneficiaries in proportion to their
respective interest on an annual basis (Paragraph 3).

e. The trust denied the trustcss, except as expressly provided in Paragraphs 3 and 6,
"the power to deal in or with the trust property except as directed by a majority in
interest of the beneficiaries." (Paragraph 5)

d. The trust "may be terminated at any time by a majority in interest of the
beneficiaries by notice in writing to the Trustee and the other beneficiaries. . . .
Upon termination, the Trustee shall transfer and convey the specific assets
constituting the trust property, subject to any encumbrances, to the beneficiaries as
tenants in common in proportion to their respective interests" under the trust.
(Paragraph 6)

e. The trust "may be amended from time to time by an instrument in writing signed by
a majority in interest of the beneficiaries and acknowledged by such beneficiaries."
(Paragraph 8).

4. Also on September 17, 1998, the appellant and her husband executed a deed which
conveyed their property in Box ford to themselves as trustees of the [F] Trust.

conversation with Mr. Northrup.
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5. The appellant's husband died in 2007.

6. On November 7, 2009, the appellant was admitted to a nursing facility.

7. On September 7, 2011, a MassHcalth long-term care application was filed on the
appellant's behalf, seeking coverage as of August 13. 2011.

8. On November 8, 2011, Massllealth denied the application for failure to provide all
requested verifications. The appellant filed a timely appeal, and the missing information
was subsequently provided.

9. On December 7. 2011, MassHealth denied the application for excess assets.

10. On March 22, 2012, the trust property was transferred out of the trust and conveyed to the
appellant's children as tenants in common, with a life estate to the appellant.

11. The appellant died on March 29, 2012.

12. On April 13, 2012, MassHcalth denied the long-term care application due to a disqualifying
transfer of resources.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" - the
rules are as follows (130 CMR 520.023(B)):

(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

l-or an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor" -
the amount countable to an applicant is determined as follows (130 CMR 520.023(C));
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(a) Any portion oi" the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facili ty resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(0).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

In this case. MassHealth determined that the [F] Trust, established by the appellant with her husband
in 1998. was revocable, and, therefore, that all of the assets eontaincd in the trust were countable to her
in the MassHealth eligibility determination. Sec 130 CMR 520.023(B). In support of this position.
Mass! lealth argues that the appellant had the authority to terminate the trust and reclaim its assets
pursuant to Paragraph 6 of the trust, which gives such authority to "a majority in interest of the
beneficiaries." MassHealth contends that the appellant had the majority in interest because she was
the "sole vested lifetime beneficiary" of the trust, and that her children were only "contingent"
beneficiaries.

MassHealth's position is unconvincing. First, the trust defines the term "beneficiaries" as, simply, the
beneficiaries listed in the Schedule of Beneficial Interests - who arc the appellant, her husband (whose
interest went to the appellant upon his death in 2007). and their two children. Paragraph 6 refers to "a
majority in interest of the beneficiaries" (emphasis added), without further qualification as to the
nature of the beneficial interest. (It is not limited, lor example, to beneficiaries with a present.
possessor)' interest in the trust property.) As a general matter, then, this provision, by its plain
language, refers to all beneficiaries.

Second, to the extent the distinction is material, I agree with the appellant that the children's remainder
interest in the trust was vested and not contingent. According to the Restatement of Property, a future
interest is "vested1" if it is certain to take effect in possession or enjoyment, whether by the owner or by
his or her successors in interest. See Restatement (Third) of Property § 25.3 (2011). In this ease, the
children's future interest was not subject to any condition or limitation that might prevent it from
taking etfeet; rather, they (or their heirs) were certain to acquire a possessor)' or enjoyment interest in
the trust property after the appellant's death.

As the appellant's children are undoubtedly "beneficiaries" under the trust terms, termination of the

In such a case the interest is charactcri/ed as an indcfeasibly vested future interest. See id.
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trust under Paragraph 6 would, in effect, require the assent of not only the appellant (who had only a
fractional interest through her life estate) hut of at least one of her children. Because the appellant
lacked the unilateral authority to terminate the trust, MassIIealth's position that it is a revocable trust
(and that all income and assets are automatically available to her) is without merit. See 130 CMR
515.001:520.023(6).

I laving established that the trust is irrevocable, the question becomes whether there arc any
circumstances under which principal could be paid to or for the benefit of the appellant. See 130
CMR 520.023(C). For reasons similar to those articulated above. 1 conclude that, apart from her l i fe
estate interest, the appellant had no access to trust principal. Under Paragraph 5, the trustee had "no
power to deal in or with the trust property except as directed by a majority in interest of the
beneficiaries." Likewise, amending the trust under Paragraph 8 was possible only with the authority
of a "majority in interest of the beneficiaries." The appellant, as trustee, had no independent authority
to distribute to herself anything in excess of her life estate interest.

After Massl lealth denied the application for excess assets, the appellant's representatives moved the
properly out of trust, in accordance with 130 CMR 520.024(C), and distributed it pursuant to the
Schedule of Beneficial Interests (a life estate to the appellant, and a one-half remainder interest to each
of her children). Following the transfer out of trust. Massl lealth issued a denial notice because it
determined that the appellant made a disqualifying transfer of the value of the remainder interest. See
Exhibit 5. Because the remainder interest was never available to the appellant, however, there was no
disqualifying transfer.'

This appeal is approved.

Order for MassHcalth

Rescind the notices dated November 8, 2011; December 7, 2011; and April 13. 2012. Deem the
appellant to have had only a life estate interest in the trust property. Proceed to redeterminc long-term
care eligibility in accordance with this decision.

It is clear that, as the l i fe tenant, the appellant had access to income generated by the property in trust,
and that such income (if any) would be countable.

'' There is some evidence that Massl lealth had intended to lien the properly once il was taken out of trust,
hut the appellant lived for only one week after il was removed. See 520.024(C)(3). Massl leal th
apparently did not consider the l i f e estale. granted free of ihe trust , lo be a counlable asset. See 130
CMR 520.007(G)(8); 520.024(C)(2).
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Implementation of this Decision

11" th is decision is not implemented within 30 days after the date hereon, you should contact your
MassHcalth Knrollmcnt Center. If you experience further problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Rebecca Brochslein
Hearing Officer
Board of Hearings

cc: Tcwksburv Ml-C
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