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APPEAL DECISION

Appeal Decision: Denied Issue: Long Term Care

Decision Date: 10/23/12 Hearing Date: 06/05/2012

MassHealth Rep.: E. Daniel Appellant Rep.:

Hearing Location: Springfield MassHealth Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated 01/11/2012, MassHealth denied appellant's application for
MassHealth benefits because MassHealth determined that assets held in trust are
countable and exceed program limits (130 CMR 520.003; Exhibit 1). The appellant filed
this appeal in a timely manner on 01/27/2012 (130 CMR 610.015(6); Exhibit 2). A
hearing was held on 06/05/2012, and the hearing record remained open until 07/06/2012
for the submission of legal memoranda (Exhibits 11 and 12). Denial of assistance is valid
grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied appellant's application for MassHealth long-term care benefits.

Issue

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003,
520.023, in determining that assets held in trust are countable to appellant and exceed
program limits.

Summary of Evidence
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The MassHealth representatives testified that appellant, an 85 year old widow, entered a
skilled nursing facility on 05/26/2011. A MassHealth long term care application was
submitted on her behalf on 07/14/201 and denied on 09/06/2011. That denial was not
appealed. A second application was submitted on 11/21/2011, seeking MassHealth
eligibility beginning 06/14/2011 (Exhibit 6). On 01/11/2012, MassHealth denied
appellant's MassHealth application due to assets in excess of program limits comprised
of $266,721.00, of which real estate valued at $266,000.00 is held in trust deemed
countable to appellant (Exhibit 1).

MassHealth reviewed the trust as follows:

By a deed dated 11/22/1999, the appellant, for no consideration, transferred the real
estate that she individually owned to her two daughters, LC1 and PH, as trustees of the
LMM Nominee Trust ("Nominee Trust"), which was established on the same date. The
trustees are to hold the Nominee Trust property for the sole benefit for those listed on the
Schedule of Beneficiaries. One hundred percent of the beneficial interest is the LMM
Irrevocable Trust ("Family Trust").2 The Family Trust was established on 02/22/1999 and
the appellant is designated as the donor. The trustees are her daughters, LC and PH.

The Family Trust states in Paragraph 1.2 that the purpose of the Family Trust is to
manage the appellant's assets and to allow her to live in the community. Paragraph 1.3 of
the Family Trust gives the trustee the authority to amend any administrative provision of
the trust. The appellant has no authority to revoke or amend the trust.

Paragraph 2.1 of the Family Trust states that no principal may be distributed to the
appellant and that the principal shall be held in trust until its termination. The appellant
has the right to use and occupy any residence that may be held by the Family Trust.
Under Paragraph 2.2 of the Family Trust, the trustee is to distribute the net income to the
appellant at least quarterly.

Paragraph 3 of the Family Trust, concerning termination of the trust, states that "this trust
shall terminate upon the earlier of (a) my death, or (b) a determination by my trustees, at
their sole discretion, that the continuation of the trust would jeopardize my eligibility for
assistance from any federal, state, or local governmental program, provided, however,
that no distribution of the trust estate shall be made under this paragraph during my
lifetime except upon review and written certification of my present attorney, Arthur
Stavisky, Esq., ... that such distribution is appropriate under this paragraph and is
otherwise in my best interests."

The appellant (LMM) and her daughters (LC and PH) will be referred to by their initials to
preserve their rights under HIPAA.

Apparently the LMM Irrevocable Trust refers to the Family Irrevocable Trust, which was
provided as Exhibit 10 by the appellant's representatives.
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Paragraph 4.1 states that upon the death of the appellant, the trust property shall be
divided into four equal shares for the appellant's children. Pursuant to Paragraph 5.2(a),
the appellant may remove any trustee, and under Paragraph 5.1(b), the appellant may
appoint any successor or additional trustee.

Paragraph 6.2(a) states that income that is payable to a person and the income or
principal in the discretion of the trustee may be paid to a person, may be used by trustee
for that person's benefit even if the person is incompetent or under a guardianship or
conservatorship. Paragraph 6.4 states that any power of appointment granted under the
instrument can be exercised only by will with specific reference to the trust.

Under Paragraph 7.1, the trustee has authority and discretion to pay the appellant's
estate or to the taxing authority any taxes payable by reason of the appellant's death or
any other expenses arising from the appellant's death or debts of her estate. Paragraph
8.4 provides that the appellant has the power, without the need for approval or consent to
acquire any asset of the trust by substitution other property of equivalent value.

The MassHealth representative presented a legal memorandum in support of the
agency's position that the real estate held in the trust is countable as an asset in making
an eligibility determination for long term care benefits. In the memorandum, MassHealth
states that pursuant to Paragraph 6 of the Nominee Trust, the Nominee Trust may be
terminated by a written notice from any beneficiary, and its assets are then to be
distributed to the beneficiary. The Schedule of Beneficiaries designates the Family Trust
as holding a 100% beneficial interest in the Nominee Trust. The appellant in this case is
the donor and beneficiary of the Family Trust and may therefore, provide written
instructions to terminate the Nominee Trust and as such it is revocable by her.

MassHealth counsel asserts that the appellant is an income beneficiary of the Family
Trust and the income is countable in an eligibility determination. With regard to principal,
even though Paragraph 2.1 of the Family Trust states that the principal may not be
distributed to the appellant, the provision is at odds with the stated purpose of the Family
Trust. Nonetheless, the countability of the trust principal is not predicated merely on a
provision, rather the whole of the instrument of the Trust must be reviewed (citing Dohertv
v. Director of the Office of Medicaid. 74 Mass. App. Ct. 439, 443 (2009) (Medicaid
applicants are prohibited from receiving public health care assistance while also
preserving assets for their heirs though the use of a trust which purported to cut off
applicant's ability to access the trust principal}). MassHealth argues that a provision
prohibiting distribution of principal to the appellant is disregarded because it is meant to
defeat Medicaid eligibility standards (citing Cohen v. Commissioner of Div. of Med.
Assistance. 423 Mass. 399, 416 (1996)).

Next MassHealth counsel argues that under Paragraph 3, the Family Trust may be
terminated if its existence would jeopardize the appellant's eligibility to receive Medicaid
benefits. There are circumstances under the terms of the Family Trust which allow the
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trust principal to be made available to, and used for the benefit of the appellant, so like
income, the principal of the trust is also countable in an eligibility determination. As such,
the value of the real estate in the trust is $266,000.00. The trust, in addition to the other
assets, exceeds the $2,000.00 asset limit for LTC eligibility by $264,721.00 (Exhibit 5).

One of the appellant's daughters, who is also her power of attorney {POA},3 appeared at
the hearing with her attorney (Appellant counsel). Appellant counsel first argued that one
of the regulatory citations on the denial notice was incorrect and the other was too
general to provide substantive guidance as to why the real estate was determined to be a
countable asset. He also argues that the MassHealth representative refused to provide a
copy of the MassHealth legal memorandum prior to the hearing. He argues that the
denial notice was not only defective, but there was an intentional decision to hide the
basis for the denial until the date and time of the hearing, giving an unfair advantage in
the hearing process.

Appellant counsel next argues that substantively, the real estate held in the trust should
not be countable in an eligibility determination because there is no discretion to distribute
principal in the Family Trust. Appellant counsel states that the trustees of the Family
Trust are the 100% beneficiaries of the Nominee Trust, LC and PH. The appellant has no
power to terminate the Nominee Trust. Termination of the Nominee Trust does not result
in the real estate being transferred to the appellant; it would be distributed to LC and PH
as trustees of the Family Trust who are prohibited from distributed principal to the
appellant.

Appellant counsel does not dispute that the Family Trust requires that income be
distributed to the appellant and that the income is countable. However, he states that
there is no income generated from the real estate. Further he states that the only asset in
the Family Trust is the real estate, which has not been distributed to the appellant and as
such should not be countable in an eligibility determination. If the real estate were to be
sold, the trustees would be prohibited from distributing any of those sale proceeds to the
appellant.

Appellant counsel argues that MassHealth ignores the plain language of Paragraph 4.1,
which provides that upon termination, the trust property shall be distributed to the
appellant's children and that there are no circumstances under Paragraphs 4.1 or 4.2
where the trust assets, upon termination, may be distributed to the appellant. He also
states that the MassHealth regulations in no way suggest that the power to remove and
appoint trustees is somehow the equivalent of access to principal and that the appellant is
prohibited from appointing herself as trustee.
Next, Appellant counsel argues that the right of the appellant to occupy the real estate
does not make the principal of the Family Trust payable to the appellant, and must not
form the basis for a determination that the real estate is a countable assets for purposes

3 See Exhibit 4.
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of MassHealth eligibility. Counsel then distinguishes Dohertv v. Commissioner of Div. of
Med Assistance. 74 Mass. App. Ct. 439, 443 (2009), by arguing that the principal in that
were large amounts of cash and securities. The presence of such large and liquid trust
fund was directly relevant to determining that there was a totality of possibility that would
allow the trustees to somehow get trust principal to the applicant. In the instant case,
however, there is only a house. There was never anything else. It is impossible to
concoct a scenario by which principal could be distributed in this case without ignoring the
Family Trust language.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1) The appellant, an 85 year old widow, entered a skilled nursing facility on
05/26/2011. That denial was not appealed.

2} A MassHealth long term care application was submitted on her behalf on
07/14/2011, which was denied on 09/06/2011. The appellant did not appeal the
09/06/2011 denial.

3) A second application was submitted on 11/21/2011, seeking MassHealth eligibility
beginning 06/14/2011 {Exhibit 6).

4} On 01/11/2012, MassHealth denied appellant's application due to assets in excess
of program limits comprised of real estate valued at $266,000.00 held in trust
deemed countable to appellant (Exhibit 1).

5) By a deed dated 11/22/1999, the appellant, for no consideration, transferred real
estate that she individually owned to her two daughters, LC and PH, as trustees of
the LMM Nominee Trust ("Nominee Trust"), which was established on the same
date.

6) According to the Nominee Trust, the trustees are to hold the property for the sole
benefit for those listed on the Schedule of Beneficiaries.

7} One hundred percent of the beneficial interest in the Nominee Trust is the LMM
Irrevocable Trust ("Family Trust").

8) The Family Trust was established on 02/22/1999 and the appellant is designated
as the donor. The trustees are her daughters, LC and PH (Exhibit 10).

9) Paragraph 1.2 of the Family Trust, The Trust Fund, states that "the purpose of this
trust is to manage my assets and to use them to allow me to live in the community
for as long as possible" (Exhibit 10).
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10}Paragraph 2.1 of the Family Trust, Payment of Principal, states "if any property is
placed in trust during my life, my trustees shall not pay principal to me. The
principal of this trust shall be held in trust until the termination of this trust.
However I shall have the right to use and occupy any residence that may from time
to time be held in trust hereunder" (Exhibit 10).

11)Under Paragraph 2.2 of the Family Trust, Payment of Income, "payment of net
income shall be paid to me, quarterly or at other convenient times" (Exhibit 10).

12) Paragraph 3 of the Family Trust, Termination of this Trust, states "this trust shall
terminate upon the earlier of (a) my death, or (b) a determination by my trustees, at
their sole discretion, that the continuation of the trust would jeopardize my eligibility
for assistance from any federal, state, or local governmental program, provided,
however, that no distribution of the trust estate shall be made under this paragraph
during my lifetime except upon review and written certification of my present
attorney, Arthur Stavisky, Esq., ... that such distribution is appropriate under this
paragraph and is otherwise in my best interests" (Exhibit 10).

13) Paragraph 4.1 of the Family Trust, Disposition upon Termination, states that "upon
my death, the trust property shall be divided into four (4) equal shares, one each to
my children, but if a child of mine predeceases me leaving issue who survive me, I
give the share such deceased child would have taken had he or she survived me
to his or her issue who survive me by right of representation, provided that any of
the said beneficiaries shall then be under eighteen years of age, such share may
be delivered to either of his or her parents, or other person having custody of him
or her" (Exhibit 10).

14)Pursuant to Paragraph 5.2(a) of the Family Trust, Removal or Resignation of
Trustee, states "I may remove any trustee by notice to that trustee" (Exhibit 10).

15)Paragraph 6 of the Nominee Trust, Amendments, states that "this declaration of
trust may be amended from time to time by an instrument in writing signed by all of
the beneficiaries and delivered to the trustees, provided in each case that the
amendment shall not become effective until the instrument of amendment or
certificate setting forth the terms of such amendment, signed by the trustees, is
recorded with the registry of deeds" (Exhibit 10).

16)Paragraph 6.3(a) of the Family Trust, Payments for Beneficiaries, states that
"income payable to a person and income or principal that in the discretion of the
trustees may be paid to a person, may be used by trustees for the person's benefit
whether or not that person is legally competent or under conservatorship or
guardianship" (Exhibit 10).
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17) Paragraph 6.4 of the Family Trust, Powers of Appointment, states that "any power
of appointment by will or granted under this agreement can be exercised only by
will by specific reference to this agreement and the power to be exercise and shall
include the right to appoint all or part of the property subject to the power, to
appoint outright, to give to the appointee or appointees different types of interests
and general or limited powers of appointment, to appoint in trust and create
separate trusts, to appoint a new trustee or trustees, and to give a trustee or
trustees discretion to pay or apply income and principal within the class of
permissible appointees" (Exhibit 10).

18)Under Paragraph 7.1 of the Family Trust, Payments for My Estate, states "our
trustees may in their sole discretion pay to my estate or to the tax authorities any
taxes payable by reason of my death chargeable against the residue of my estate
and any other debts of my estate or expenses of its administration and legacies
under my will that, if paid by my executor, would reduce the residue of my estate.
This paragraph shall not be construed to require any such payments by my
trustees" (Exhibit 10).

19) Paragraph 8.4 of the Family Trust, Donor's Power to Substitute Assets, states
"notwithstanding any other provision of this trust, the Donor shall have the power,
exercisable by the Donor in a nonfiduciary capacity, without the approval or
consent of any person in a fiduciary capacity, to acquire any assets of the trust by
substitution other property of equivalent value" (Exhibit 10).

Analysis and Conclusions of Law

In the case at hand, there are no factual disputes; rather, the issue revolves around the
interpretation of the language of the two trust documents involved. First, I concur with the
MassHealth position that the Nominee Trust and the Family Trust, both drafted in 1999,
are properly considered in the context of both state and federal law that apply to trusts
created after 1993, of which pertinent sections follow:

Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states:

In the case of an irrevocable trust, if there are any circumstances under
which payment from the trust could be made to or for the benefit of the
individual, the portion of the corpus from which, or the income on the
corpus from which, payment to the individual could be made shall be
considered resources available to the individual, and payments from that
portion of the corpus or income.

Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or
after August 11, 1993, and follows in pertinent part:

(C) Irrevocable Trusts,
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(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable
trust made to or for the benefit of the individual are countable as
income.

(c) Payments from the income or from the principal of an irrevocable
trust made to another and not to or for the benefit of the nursing-facility
resident are considered transfers of resources for less than fair-market
value and are treated in accordance with the transfer rules at
130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of the
trust is a countable asset. Where the home or former home is an asset
of the trust, it is not subject to the exemptions of
130 CMR 520.007(G)(2) or 520.007(G}(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility resident
will be considered a transfer for less than fair-market value and treated in
accordance with the transfer rules at 130 CMR 520.019(G).

Relevant language of the Nominee Trust follows:

Paragraph 6, Amendments, states that "this declaration of trust may be amended from
time to time by an instrument in writing signed by all of the beneficiaries and delivered
to the trustees, provided in each case that the amendment shall not become effective
until the instrument of amendment or certificate setting forth the terms of such
amendment, signed by the trustees, is recorded with the registry of deeds."

Relevant language of the Family Trust follows:

Paragraph 1.2 of the Family Trust, The Trust Fund, states that "the purpose of this
trust is to manage my assets and to use them to allow me to live in the community for
as long as possible."

Paragraph 2.1, Payment of Principal, states "if any property is placed in trust during
my life, my trustees shall not pay principal to me. The principal of this trust shall be
held in trust until the termination of this trust. However I shall have the right o use and
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occupy any residence that my from time to time be held in trust hereunder."

Paragraph 2.2, Payment of Income, states that "payment of net income shall be paid
to me, quarterly or at other convenient times."

Paragraph 3, Termination of this Trust, states, that "this trust shall terminate upon the
earlier of (a) my death, or (b) a determination by my trustees, at their sole discretion ,
that the continuation of the trust would jeopardize my eligibility for assistance from any
federal, state, or local governmental program, provided, however, that no distribution
of the trust estate shall be made under this paragraph during my lifetime except upon
review and written certification of my present attorney, Arthur Stavisky, Esq., ... that
such distribution is appropriate under this paragraph and is otherwise in my best
interests."

Paragraph 4.1, Disposition upon Termination, states that "upon my death, the trust
property shall be divided into four (4) equal shares, one each to my children, but if a
child of mine predeceases me leaving issue who survive me, I give the share such
deceased child would have taken had he or she survived me to his or her issue who
survive me by right of representation, provided that any of the said beneficiaries shall
then be under eighteen years of age, such share may be delivered to either of his or
her parents, or other person having custody of him or her."

Paragraph 5.2(a), Removal or Resignation of Trustee, states "(a) I may remove any
trustee by notice to that trustee."

Paragraph 6.3(a), Payments for Beneficiaries, states that "income payable to a person
and income or principal that in the discretion of the trustees may be paid to a person,
may be used by trustees for the person's benefit whether or not that person is legally
competent or under conservatorship or guardianship."

Paragraph 6.4, Powers of Appointment, states that "any power of appointment by will
or granted under this agreement can be exercised only by will by specific reference to
this agreement and the power to be exercise and shall include the right to appoint all
or part of the property subject to the power, to appoint outright, to give to the
appointee or appointees different types of interests and general or limited powers of
appointment, to appoint in trust and create separate trusts, to appoint a new trustee or
trustees, and to give a trustee or trustees discretion to pay or apply income and
principal within the class of permissible appointees."

Paragraph 7.1, Payments for My Estate, states "our trustees may in their sole
discretion pay to my estate or to the tax authorities any taxes payable by reason of my
death chargeable against the residue of my estate and any other debts of my estate
or expenses of its administration and legacies under my will that, if paid by my
executor, would reduce the residue of my estate. This paragraph shall not be
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construed to require any such payments by my trustees."

Paragraph 8.4, Donor's Power to Substitute Assets, states "notwithstanding any other
provision of this trust, the Donor shall have the power, exercisable by the Donor in a
nonfiduciary capacity, without the approval or consent of any person in a fiduciary
capacity, to acquire any assets of the trust by substitution other property of equivalent
value."

Looking to the plain language of the trust, I find that according to Paragraph 2, the
purpose of this trust is to manage the assets so that the appellant may remain in the
community for as long as possible. Paragraph 3 (b) allows the trustees the sole
discretion to terminate the trust if the continuation of the trust would jeopardize the
appellant's eligibility for government benefits. Paragraph 4, speaks to the distribution of
the trust assets, but only does so in the event of the appellant's death, not in the event
the trustees determine that continuation of the trust jeopardizes the appellant's eligibility
for government benefits. The discretion is so broad that the trustees, "in their sole
discretion," could just as readily determine that the trust's very existence jeopardizes the
appellant's eligibility for government benefits and then terminate the trust. The trust does
not provide for a termination in this manner and arguably, the assets in the trust could be
returned to her, as the trust has been terminated. Because the purpose of the trust is to
manage her assets, she is a beneficiary for life as outlined in Paragraph 1.2, and there is
no provision in the trust that directs payment of the principal in an event other than her
death, the trustee has discretion to terminate the trust, and pay over the principal to
appellant during her life. This is well beyond the "any circumstances" test outlined in
regulations above, and certainly provides more that a peppercorn of discretion. No
further analysis is necessary. The trust principal consisting of $266,000.00 in real estate
held in the trusts is countable in an eligibility determination under 130 CMR
520.023(C){1)(a) as read within the context of 42 U.S.C. 1396p (d)(3)(B)(i).

As to the appellant's argument that her representatives were not given appropriate notice
of the reason for the denial and that the were not provided with the legal memorandum
before the fair hearing, I conclude that because the record was left open for a month after
the date of the fair hearing, the appellants were provided with ample opportunity to
understand the reasons for the denial of benefits as well as to respond to the MassHealth
legal memorandum. The appeal is DENIED.
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Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Marc Tonaszuck
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Maryellen Sullivan
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