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APPEAL DECISION

Appeal Decision: Approved

Decision Date: 8/1/12

MassHealth Rep.: Patti Young

Hearing Location: Tewksbury
MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant Rep.

Eligibility

05/18/2012

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
1 18E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through notices dated February 1 , 201 2, MassHealth determined that the
appellant husband and appellant wife are not eligible for MassHealth because
their assets are over the program limit. (130 CMR 520.000; Exhibits 1A & IB). The
appellants' daughter, acting under authority granted through a power of
attorney, appealed both decisions in a timely manner. (130 CMR 610.015(B);
Exhibits 2A & 2B; Exhibit 3). Denial of assistance is valid grounds for appeal, (see
130 CMR 610.032).

At the hearing, it was noted that the appellant husband was deceased and
passed away before the request for a hearing was filed by his daughter.
Therefore, the record was held open to give counsel for the appellant the
opportunity to provide documentation to demonstrate that the party filing the
appeal had standing to pursue an appeal for the estate of the appellant
husband. (Exhibit 7). Documentation from counsel for the appellant regarding
the voluntary administration of the appellant husband's estate was incorporated
into the hearing record as Exhibit 8. The daughter who filed the appeal was
named administrator of the estate. (Exhibit 8).

Action Taken by MassHealth
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MassHealth determined that the appellant husband and appellant wife are not
eligible tor MassHealth.

Issue

Whether MassHealth was correct in determining that the appellants are not
eligible for MassHealth.

Summary of Evidence

The MassHealth representative, from the Tewksbury MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
October 31, 2011. The appellant wife was initially admitted into a long-term care
facility on April 3, 2011. Both the appellant husband and wife were residing in
long-term care at the time of the application. The MassHealth representative
testified that as of October 1, 2011, the appellant wife was eligible for MassHealth
as she had assets below $2,000. However, upon the death of the appellant
husband, trust assets became countable for the appellant wife. The MassHealth
representative testified that the appellant husband also had life insurance which is
not being disputed as that was spent down by the appellant wife. However, the
issue is the trust assets for both appellants. The MassHealth representative
provided a decision from their legal division which was incorporated into the
hearing record as Exhibit 5.

In the brief, the MassHealth legal division argues that the appellants have
countable assets that exceed program limits so are ineligible for MassHealth.
(Exhibit 5). The appellants have a trust that was established on October 15, 2003.
The appellant's are the Grantors and are not allowed to revoke or amend the
trust. MassHealth notes that the Trustee can amend any administrative provision
and argues that there are circumstances where all of the trust assets can be used
for their benefit. (Exhibit 5). Therefore, MassHealth concluded that the income
and principal of the trust can be available or used for the benefit of either
appellant.

At the hearing, counsel for the appellant presented a brief which was
incorporated into the hearing record as Exhibit 6. Counsel for the appellant noted
that the life insurance of the appellant husband was used to pay for care of the
appellant wife through the end of January 2012. Counsel for the appellant noted
that the only property in the trust was the home of the appellants. Counsel for the
appellant noted that the purpose of the trust was to allow the appellants to
remain in the community. Counsel for the appellant noted that unlike the trust in
the Doherty case, there is no clause in this trust that allows the trustee to terminate
and distribute the trust assets. (Testimony; Exhibit 6). Counsel for the appellant
noted that the home has been vacant since March 2011 when the appellants
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went into long-term care. The house is currently on the market but there have
been no formal offers.

In the brief, counsel for the appellant notes that the trust terms do not allow the
Trustee to pay trust principal to or for the benefit of the appellants. (Exhibit 6). The
trust does allow the trustee to pay the appellants income which counsel for the
appellant does not dispute would be countable but there has been no income
from the trust at this time. (Exhibit 6). However, the appellant's do not have any
right to the principal which would be what is considered as an asset. The brief
notes that the purpose clause of the trust is to allow the appellants to live in the
community as long as possible. Counsel for the appellant also notes in the brief
that this transfer of property into the trust was well outside the 5-year look-back
period as the trust was created in 2003 for appellants who applied for MassHealth
in 2011. (Exhibit 6).

The record was held open to give both parties the opportunity to submit
additional briefs. A brief from counsel for the appellant was incorporated into the
hearing record as Exhibit 8. MassHealth did not submit a brief in response, only a
message stating that they stand by the original decision. (Exhibit 9). The brief
submitted by counsel for the appellant notes that there are no changeable
circumstances attached to this trust. (Exhibit 8). Instead, the trustee can not
distribute principal to the grantors at anytime. (Exhibit 8). Therefore, the trust is not
a countable asset for the appellants.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellants applied for MassHealth long-term care on October 31, 2011.

2. Both the appellant husband and wife were residing in long-term care at the
time of the application.

3. The appellant husband had a life insurance policy which was effectively
spent down by the appellant wife.

4. MassHealth determined that both appellants had trust assets.

5. The appellants established a trust on October 15, 2003.

6. The appellants are the Grantors of this trust.

7. The appellants are not allowed to revoke or amend the trust.

8. The only property in the trust was the home of the appellants.
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9. The purpose of the trust was to allow the appellants to remain in the
community.

10. The trustee cannot terminate or distribute trust assets.

11. The appellants cannot receive principal from the trust, only income.

12. The trust does not produce any income as the only asset in the trust is the
home of the appellants.

13. The appellants are not beneficiaries or trustees of the trust so do not have
access to the assets other than having the opportunity to receive income
from the trust.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130 CMR
515.002).

Pursuant to 130 CMR 520.023(A)(l)(b), the look-back period for transfers into or
from trusts is 60 months for trusts where all or any portion of the trust income or
principal cannot under any circumstances be paid to or for the benefit of the
nursing facility resident. This trust was created in 2003, well before the 60-month
look back period. (130 CMR 520.023(A)(1)). The appellants had access to
income from the trust, not principal. There was no income from the trust as the
only principal in the trust was the home. The appellants children were the only
beneficiaries of the trust. The appellants had no interest in the trust property
except the opportunity to reside in the home and receive income should any
come about.

MassHealth based their decision on the appellants ability as grantor to remove
any trustee. However, the trust names several successor trustees and
MassHealth fails to demonstrate how the power to remove a trustee coincides
with the ability to access trust assets. While the regulations at 130 CMR
520.023(C)(2) speak to a portion of principal or income not being able to be
paid to or for the benefit of the nursing-facility resident to be treated as a
transfer, this comes after the provision about the look-back period. Although
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MassHealth did not consider this as a transfer but an asset, they failed to present
an argument to clearly demonstrate how the appellants can access anything

other than income from this trust. I agree with the appellant that this trust was
created well before the look-back period and the appellants could only receive
income from the trust which was not available as the only trust asset was their
home. The decision made by MassHealth regarding the trust was not correct.

This appeal is approved.

Order for MassHealth

Determine the appellants eligible for MassHealth by not counting the trust assets
as available and countable to either appellant.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings at the address on the first page of this
decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Sylvia Tiar
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