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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118K, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated May 8, 2012. MassHealth denied Appellant's application lor MassHeallh
Standard Long-Term Care benefits because of excess assets totaling $207,338.00. See 130 CMR
520.003; 130 CMR 519.010 and Hxhibit 1. An appeal was filed on Appellant's behalf with the
Board of Hearings on May 16. 2012.' See 130 CMR 610.015(B). Challenging a denial of
assistance is a valid ground for appeal to the Board of Hearings. See 130 CMR 610.032.

Action Taken by MassHealth

MassHealth denied Appellant's request due to excess assets.

Issue
What portion of the real estate asset is countable in this case and does it prevent Appellant from
qualifying lor the requested MassHealth Standard Long-Term Care benefits'?

1 At the time of this May 16, 2012 appeal tiling, Appellant had been deceased for just over six months and there was
no probated estate in effect at the time of the appeal request filed by counsel. This wi l l be discussed in greater detail
wi th in the Summary and Analysis sections infra.
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Summary of Evidence

On October 18, 2011, MassHeallh received a Senior Medieal Benefit Request application (SMBR)
on behalf of Appellant, who was at that time an 87-year old single female residing in a skilled
nursing facility in Peabody, Mass, where she had been admitted on July 21, 2011. The SMBR
sought MassHealth Standard Long-Term Care (LTC) benefits, and, as of the date of hearing.
Appellant is seeking a September 6, 2011 LTC benefit start date.

Appellant's estate was represented at hearing by Attorney Spano, who appeared at hearing in person
with a paralegal. MassHealth was represented at hearing by Ms. Marcum, a worker in the Chelsea
MassHealth Enrollment Center (MLC) who was responsible for handling Appellant's SMBR
application.

As background, on November 15, 2011, Appellant passed away. On July 10. 2012. a Voluntary
Administration Statement was filed on behalf of the Lstate with the Hssex Country Probate Court
by two children of Appellant, hereafter referred to as Mark and Meryl.2 (Lxhibit 5)

Between the date of death and the date of the Probate Court filing, the following occurred with
regard to Appellant's SMBR application.

On March 1, 2012, MassIIcalth issued a denial notice related to a verification issue. On March 13,
2012, Attorney Spano filed a timely appeal with the Board of Hearings on that March 1, 2012
notice, resulting in Appeal No. 1207899.3 On May 1, 2012, the Board of Hearings scheduled
Appeal No. 1207899 to be heard on May 13, 2012. On May 12. 2012. Attorney Spano contacted
the Board of Hearings and requested to appear telephonically on the following day's hearing. On
May 13, 2012, in the hearing for Appeal No. 1207899 Attorney Spano appeared telephonically and
the matter was withdrawn by agreement of" both parties because all requested verifications had been
received by MassHealth and a new eligibility determination had been made; this new determination
was the May 8, 2012 notice at issue in the current appeal. As part of the withdrawal agreement of
Appeal No. 1207899, MassI lealth agreed that the original application dale would be preserved for
purposes of this May 8, 2012 notice at issue in this appeal. There is no indication in the file of
Appeal No. 1207899 that Appellant's attorney ever informed anyone at the Board of Hearings of
Appellant's passing. (Exhibit 11)

2 Per 130 CMR 610.014, the two children wi l l not be identified by their last name wi th in this and subsequent sections
of this decision, which are the sections potential ly available to the public through the Board of Hearings' l ibrary. In
addition, the address of the Appellant 's former residence wi l l be referred to as "F Street", and the two respective
trusts at issue w i l l be referred to as (1) the l- 'amily Trust and (2) the Realty Trust.
1 The March 13, 2012 appeal request f i l ing leading lo Appeal No. 1207899 was not signed by Appellant but was
accepted by the Board of Hearings in part based on the written statement from Attorney Spano which stated "/
represent the above referenced applicant". There was no indicat ion in the March 13, 2012 documentation that
Appellant had passed away approximately four months earlier. A copy of the entire seven pages of documentation
from the file of Board of Hearings Appeal No. 1207899 has been entered into the record and marked as Hxhib i t 1 1
for administrative purposes and per 130 CMR 610.065(A)(6); MassHealth provided testimony at this hearing
verifying bow the original SMBR application dale had been preserved through the outcome of that prior appeal (No.
1207899).
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On May 16, 2012, Attorney Spano filed another request for the deceased Appellant. The May 16,
2012 again stated "I represent the above referenced applicant" but there was no indication in the
May 16, 2012 filing correspondence indicating that the Appellant had passed away. (Exhibit 1)

On July 3, 2012, the Board of Hearings sent notice to the two parties, scheduling the matter for
hearing in this appeal (over the May 8, 2012 excess asset notice) on July 18, 2012.

On July 10, 2012, the above-referenced Voluntary Administration Statement was filed with the
Hssex Probate Court.

On July 17. 2012, one week after the Probate Court filing. Appellant's counsel sent a copy of the
Probate Court filing to the attention of the Chelsea MEC, along with some forms related to
"Permission to Share Information " signed by Appellant's daughter Meryl. The Board of I Icarings
received a copy of this paperwork (marked as Exhibit 5), and learned of Appellant's passing on the
July 18, 2012 hearing day.

At the July 18, 2012 hearing, both parties submitted documentation at hearing including
memorandum in support of their positions, all of which was marked as various Exhibits;
specifically the MassHcalth submission is Exhibit 3, and Appellant's counsel submitted documents
resulting in Exhibits 4 through 10.

The denial notice stated that Appellant is $207,338 over the $2,000 asset limit for a single person,
showing total assets consisting of $1,438 in ''Bank Account" assets and $207,900 in "Real Estate
Value". The parties disagree as to whether the real estate should be a countable asset or not: if the
real estate interests are a noncountable asset, then Appellant would be under the asset l imit and
eligible for ETC benefits.

The private pay letter, SC-3 form from the nursing facility, and other documentation in Exhibits 9
and 10 indicate that the nursing facility has been paid through September 16, 2011 and that
Appellant is looking for a September 17, 2011 start dale. Appellant's representative indicated at
hearing and in the memorandum in Exhibit 4 that Appellant was looking for benefits for the period
of September 17, 2011 through November 15, 2011 (the date of death), and that Appellant owes
$8,272.67 for this 59-day period:

The value of the real estate in question consists of Appellant's former residence in Lynn, which was

'' To clarify the record, Exhibit 3 is the MassHealth Legal Memorandum. Exhibit 4 is the Appellant 's Memorandum.
Exhibit 5 is a copy of the Probate Court paperwork and other materials sent to MassHealth on or around July 17,

2012. Exhibi t 6 is the Realty Trust, Exhibit 7 is the Family Trust, and Exhibi t 8 is a copy of the 1996 real estate
deed. Exhibits 9 and 10 are copies of the application materials, submitted respectively by Appellant's counsel on
October 18 ,2011 and December 8 ,2011 .
5 Per the SC-I in Exhibit 10, the daily public rate at the Peabody nursing faci l i ty is $167.58/day while the daily
private rate is listed at $658.00/day, and it is unclear what this $8,272.67 figure in Exhibit 4 represents. In addition.
Appellant 's Exhibit 4 memorandum lists September 6, 201 1 in one part of page as the benefit start date. Based on
both the testimony and the heading on the Appellant memoranda in Exhibi t 4, it appears that the correct requested
start date being sought by Appellant is September 17, 201 1 .
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valued at $207,900 on Exhibit 1; this monetary value was not questioned at hearing or in
memoranda from either party.

On April 30, 1996, Appellant executed a deed, reserving a l i fe estate for herself, and transferring
"for nominal consideration" the remainder interest in her Lynn residenee to Mark and McryFas
Trustees of the Realty Trust. (Exhibit 8). There is no evidence on the deed of any spousal or other
ownership interest belonging to any individual besides the Appellant; per Exhibit 7, Appellant was
divorced from her former spouse in 1962.

On or around that same date of April 30, 1996, both the Realty Trust and Family Trust were
established.

Ihe Really Trust (found in Exhibit 6) does not have a named settlor, but is signed only by Mark and
Meryl and lists the two children as the two named Trustees.6 Appellant argues that Appellant
herself was not a beneficiary of the Realty Trust. The schedule of beneficiaries (also found in
Exhibit 6) lists the 100% beneficiary of the Realty Trust as "kMRK...and MKRYL... TRUSTEES (or
their successor trustee or trustees) under Agreement of even date creating the [Family Trust]"
Section 5 of the Realty Trust states that the realty trust may "...be terminated at any time by a
notice in writing to the Trustees signed and acknowledged by all of the Beneficiaries of the Trust",
and that, upon termination, the realty trust property must be conveyed to the beneficiaries in
proportion to their respective interests.

Appellant is the settlor of the Family Trust (found in Hxhibit 7). The named Trustees are Mark and
Meryl. The Third article of the Family Trust states that this trust is irrevocable and that the
applicant waivers any right to alter, amend, or revoke the Family Trust.

The Fifth Article of the Family Trust states in its 1s1 paragraph that, during the Appellant's lifetime,
the Trustees may " ...pay to or apply for the benefit of the Settlor such sums from the net income of
the Trust as in the Trustees' sole discretion shall be necessary or advisable from time to time for
the medical care, comfortable maintenance and welfare of the Settlor". The 2" paragraph of the
Fifth Article of the Family Trust states that Appellant reserved a Power of Appointment through her
will, but it could not be cxercisable "in favor of the Settlor, the creditors of the Settlor, the Settlor's
estate or the creditors of Settlor's estate". The 3r paragraph of the Fifth Article of the Family
Trust slates that the Trustees may terminate the Family Trust but that upon such termination, the
trust property shall not be distributed to Settlor. The relevant language of that Article reads as

" Even thought she did not sign the document creating the Really Trust and Appellant 's memorandum states that
Appellant was not a parly to the Really Trust, it is noted that the Second Article of the Family Trust identities the
Appellant as the "Settlor" of the l ;amily Trust and states that the same individual (Appellant) was the one who
"assigned, transferred and conveyed one hundred (100%) of the Beneficial Interest...of the Realty Trust" to Mark
and Meryl as Trustees. See Exhibi t 7. Addi t ional ly , MassHealth also received an Affidavit regarding the Family
Trust during the applicat ion process. This Affidavit , dated March 6, 2012 and signed by Mark and Meryl as
Trustees (and found as part of Exhibit 7), stales that Appellant was also the creator of the Family Trust. This same
Affidavit also slates that the Family Trust was "never funded with any real (sic), personal properly, bank accounts,
or any other assets or income, and does not and has never held any assets or Income. The said Trust has no value
and assets.
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follows:
"... the Trustees may, at any lime, terminate this trust, whenever the Trustees, in the Trustees'
sole discretion, determine that it is not in the best interests of the Settlor to continue the Trust
because it would be uneconomical or impractical to continue (sic) would impact adversely
upon the Settlor's estate plan, or for any other BONA FIDE reason. " Per this same Article,
the potential beneficiaries arc listed as Appellant's siblings and descendants, and the Article
concludes by stating that: "THE TRUSTEES SHALL NOT UNDER ANY CIRCUMSTANCES
WHATSOEVER PA Y OVER OR DISTRIBUTE ANY PART OF THE TRUST PROPERTY TO
SETTLOR".

The Tenth Article of the Family Trust gives general and wide-ranging power to the Trustees with
regard to dealing with the Trust property, which includes making allocations between principal and
income. The Tenth Article of the Family Trust also states that, the Trustees may sell the property
but only with the consent of Appellant, and that the Appellant would have the right to direct the
Trustees in that situation to use the proceeds from the sale (or any part thereof) to purchase and
similarly hold title to anther principal residence for the Settlor's use and occupation.

The Thirteenth Article of the Family Trust states that "If at any time the Trustees shall determine
that any trust created here under for any beneficiary is of a size that makes it no longer economical
to administer, the Trustees in the Trustee's absolute discretion may (but need not) terminate such
trust and distribute the trust property to the income beneficiary or beneficiaries. "

Appellant's counsel argues that the Trustees did not have any right, authority or "peppercorn of
discretion" to transfer or provide any principal interest of the Family Trust back to the Appellant,
and that the only distribution that Appellant could receive as a beneficiary under the Family Trust
was limited to distributions of any such trust income. Appellant's memorandum in Exhibit 4 states
in part in its conclusion, "Here, unlike Doherty v. Office of Medicaid, 74 Mass. App. Ct. 439, 44!
(2009), Ihe Family Trust's assets could not be made available to the applicant under any
circumstances. "

In its memorandum, MassHcalth argues that during her lifetime, the Appellant is the only known
beneficiary of the Family Trust, and that, upon termination of the Realty Trust, the remainder
interest of the real property would be distributed to the Family Trust. MassHealth also argues that
the powers given under the Thirteenth Amendment allow the 'Trustees the ability to terminate "any
trust created hereunder" if it is determined that it is of a size that makes it no longer economical; in
such a case the entirety of the trust property or corpus would then have to be distributed to the only
known income beneficiary and vested beneficiary7 at that time, which, under the Fifth Article of the
Family Trust, is the Appellant. MassHealth cites this as one example of circumstances under which
the remainder real estate interest in the Realty Trust, making up the entirety of the assets within the

MassHealth also points out that, while Appellant is the only vested income beneficiary of the Family Trust during her
lifetime, the Family Trust may be arguably defective because of the possible inherent conflict on distribution between
the Fifth Article and the Thirteenth Article during Appellant's lifetime. MassHealth also argues that, for Medicaid
el ig ibi l i ty purposes, the countability of a Trust may not be predicated on merely one provision of the trust document, but
must be based on the whole of the instrument.
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Family Trust, could be distributed back to Appellant.

The MassHealth memorandum also points out that Appellant retained not only a life estate (and
thus the ability to live in the real estate property during the remainder of her lifetime), but she also
had the power to reallocate the remainder interest through a special Power of Appointment
exercised in her will , as well as the ability to allow for a sale of the remainder interest under the
Family Trust. MassFIealth also suggests that the Trustees ol" the Family Trust also had wide
discretion to make allocations of the trust property between income and assets, and that the trust
asset could have been converted into an income-producing form of interest which could have
benefitted Appellant.

MassHealtlvs memorandum relies on the Doherty decision for support of its position, as well as
other Massachusetts court decisions, including Cohen. Victor. Gucrriero. and Lebow.x In addition
to these eases and the MassHeallh regulations, the agency memorandum also cites to federal law
(including parts of 42 U.S.C. §1396p(d)) in support of the agency position.

Findings of Fact

Based on a preponderance of the evidence. I find the following:

1. On July 21, 2011, Appellant was a single female who was admitted to a skilled nursing facility
in Peabody, Mass. (Testimony and Exhibits 4, 9 and 10)

2. On October 18, 2011, a SMBR was filed with MassHealth on behalf of Appellant. (Testimony
and Exhibit 9)

3. On November 15, 2011, Appellant passed away at the age of 87. (Testimony and Exhibits 5
and 9)

4. On May 8. 2012, MassIIealth denied Appellant's SMBR application for I,TC benefits due to
total assets totaling $209,338 and excess assets totaling $207,338. The total assets consisted of
$1,438 in bank account assets and $207,900 which represented the total value of Appellant's
former residence in Lynn. (Testimony and Exhibit 1)

5. On July 10, 2012, a Voluntary Administration Statement was filed on behalf of Appellant's
Estate with the Essex Country Probate Court by two children of Appellant, Mark and Meryl.
(Testimony and Exhibit 5)

a. Appellant's estate is currently seeking MassHealth Standard LTC benefits for the dates
between September 17, 2011 and November 15, 2011. (Testimony and Exhibits 4 and 9)

b. Between the date of Appellant's passing and the date of the f i l ing of the Voluntary

1'hree of those four other Massachusetts decisions (all but Victor) are cited within the Doherty decision.
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Administration Statement, two appeals were filed on Appellant's behalf by her Appeal
Representative. Those two appeals are Appeal No. 1207889 and this current appeal.
(Testimony and Hxhibit 11)

i. Appeal No. 1207899 was heard on May 16, 2012 and resulted in a withdrawal over a
verification issue that preserved the October 2011 month of application for purposes of
the eligibility determination in this current appeal. (Hxhib i t 11)

c. The Board of Hearings was never notified of Appellant's date of death until the July 18,
2012 hearing date. (Testimony and Exhibit 5)

6. On April 30, 1996, Appellant executed a deed reserving a life estate in her residential property
in Lynn, Mass, and transferring, for nominal consideration, the remainder interest to her
children Mark and Meryl as Trustees of the Realty Trust. (Testimony and Exhibits 3, 4 and 8)

7. On April 30, 1996, both a Realty Trust and Family Trust were created by Appellant and/or her
children Mark and Meryl. (Testimony and Exhibits 3, 4, 6 and 7).

a. The Realty Trust does not have a named settlor and docs not have Appellant's signature, but
the deed and Family Trust identifies the Appellant as to the individual who "assigned,
transferred and conveyed" the real estate remainder interest to fund the Realty Trust.
(Exhibits 6, 7, and 8)

b. The Realty Trust's two trustees arc Mark and Meryl, and 100% of the beneficial interest of
the Realty Trust is given to Mark and Meryl as the Trustees of the Family Trust. (Exhibit 6)

c. The Realty Trust may be terminated by all beneficiaries of the Realty Trust, and upon
termination of the Realty Trust, the Realty Trust property goes to its Beneficiaries. (Exhibit

6)

d. Appellant is identified as the settlor of the Family Trust, and her children Mark and Meryl
arc Trustees of the Family Trust. (Exhibit 7)

e. During her lifetime. Appellant is the income beneficiary of the Family Trust and may
receive such sums that the Trustees deem to be "necessary and advisable from time to time
for the medical care, comfortable maintenance and welfare of the Settlor ". (Exhibit 7)

f. With the Settlor's permission, the Trustees of the Family Trust have the power to sell or
dispose of the Trust Property and to purchase and similarly hold title to another principal
residence for Appellant's use and occupation. (Exhibit 7).

g. The trustees of the Family Trust have the ability to make allocations of the Family Trust
assets between income and principal. (Exhibit 7)
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h. Under the Thirteenth Article of the Family Trust, the Trustees have the absolute discretion
under certain circumstances to terminate the Family Trust and distribute the property to the
income beneficiary if the Family Trust is no longer economical to administer. (Exhibit 7)

i. The Fifth Article of the Family Trust stales that the Trustees may also solely determine to
terminate the Family Trust it" ". . . / / is no! m the best interests of the Settlor to continue the
Trust because it would be uneconomical or impractical to continue (sic) would impact
adversely upon the Settlor's estate plan, or for any other BON A FIDE reason. " Per this
same provision, "THE TRUSTEES SHALL NOT UNDER ANY CIRCUMSTANCES
WHATSOEVER PAY OVER OR DISTRIBUTE ANY PART OF THE TRUST PROPERTY
TO SETTLOR^. (Exhibit 7)

Analysis and Conclusions of Law

The analysis will begin by addressing two jurisdictional issues. First of all, after review of all the
material and legal arguments received at hearing date, I opted, per 130 CMR 610.081, to not reopen
the record for further submission(s) from either of the panics after the hearing date. This is with
acknowledgment of Appellant's counsel's written request in Exhibit 4. In making that decision, 1
note that I find no requirement in the only Fair Hearing rule addressing "Discovery" (130 CMR
610.050) which could be used to support Appellant's counsel's argument to compel the prc-
hcaring exchange between the parties of supporting legal memoranda. Further there is no
authority or deadline which prevents either side from editing and/or finali/ing their legal
arguments or analysis prior to the hearing dale, and thus there is nothing which can be used in the
Fair Hearing setting to support prc-hcaring production and exchange of such memoranda.
I lowever, the more important reason why I did not reopen the record is because I find that the
attorneys on the two sides had in fact already adequately anticipated the other's arguments in
their respective memoranda in Exhibits 3 and 4; both parties cited to the importance of the
Dohertv decision written by the Massachusetts Appeals Court in 2009, and the great majority of
the case law and all of the statutes and regulations cited to by MassIIcalth in its memorandum are
referred to within Dohertv. and all related or subsequent case law, as well as the trust regulations
and trust documents, were available to the parties. Sec fn. 8. Accordingly, per 130 CMR
610.065 and 130 CMR 610.081, I found no reason to ask for additional argument or written
submissions from the parties after the hearing dale.

'' Appellant's counsel's memorandum in Exhibit 4 contained the following paragraph:
"No memorandum or legal decisions have been provided to Appellant's counsel. If MassHealth or
MassHealth's legal counsel attempts to introduce any new reasons for denial thai were referenced in the
denial on 5/8/12, Appellant's counsel demands the additional information not be allowed to be introduced
into evidence as the appellant would not have been provided notice, it would be a violation of due process
under state and federal law and it is a standard blindsiding tactic frequently used by the legal department
to circumvent the due process of the fair hearing. "

The above argument appears to be a paragraph used frequently by Appellant's counsel in the context of a Fair
Hearing. See, e.g. BOH Appeal Decision No. 1 2 1 1069 (issued January 17. 2013, where I reopened the record post-
hearing for a different Appellant, due to the more expansive arguments being offered by the agency in its legal
memorandum).

Page 8 of Appeal No.: 1211060



In addition, the Summary of the decision contains historical information about the passing of the
Appellant in November 2011 and the timing of the two appeals filed on behalf of the deceased
applicant - the first (Fair Hearing Appeal No. 1207899) filed in March of 2012 and adjudicated
on May 8, 2012, and this second and current appeal filed on May 16, 2012 - both of these appeal
fil ings occurred prior to the probating of Ihe deceased's estate. See Exhibits 5 and 11. While
such history could arguably support a dismissal decision in this appeal for lack of authority, I find
that problem to have been somewhat remedied because Appellant's counsel subsequently
obtained, and eventually provided at the July 18, 2012 hearing date for this appeal, proof that an
estate had been probated by a eourt of proper jurisdiction, albeit only eight days prior to this
hearing date. Appellant's counsel is reminded that the Board of Hearings lacks the jurisdiction to
process appeals for deceased individuals who do not have an estate. See 130 CMR 610.004
(containing Fair Hearing definition of Appeal Representative", which explicitly requires that all
non-Appellant individuals requesting a hearing and serving as an Appeal Representative at a Fair
Hearing must produce either (1) an appropriate writing from the Appellant or (2) proof of proper
legal authority to represent that individual, with the latter explicitly referring to executors and
administrators and those individuals acting with current and valid powers-of-attorney). Without
a probated estate, there is no authority for anyone to represent or file an appeal on behalf of a
deceased individual, and the record indicates that Appellant's counsel did not give the Board of
Hearings' notice of Appellant's death until more than eight months after her passing. The record
in Exhibit 11 also shows that the prior Hearing Officer in the first appeal was never informed of
the Appellant's passing, and that as a result a hearing was held and completed for a deceased
individual who had no estate at the time (and which substantively preserved the application
month at issue in this appeal). This issue, as well as the procedural problem in this case, have
both been somewhat remedied after the fact, but it is noted here simply to remind Appellant's
counsel that if either the estate representative and authority does not yet exist at the time of filing,
or there is a need to obtain an estate representative between the time of tiling and the hearing
date, the Board of Hearings requires notification of the passing of the Appellant in order to
comply with its specific jurisdietional limitations.

'fuming to the more substantive issues of the appeal, there is no dispute that the LTC asset limit
for an individual applicant like Appellant is $2,000. See 130 CMR 520.003. Typically, the value
of a former home of a single individual who, like Appellant, has entered a medical institution (as
defined in 130 CMR 515.001) and has been so institutionalized on a long-term basis, is typically
a countable asset. See 130 CMR 520.007(G); see also 130 CMR 520.023. Certainly the life
estate portion of the asset is countable, and, if the trust with the value of the remainder interest is
also countable, then the entire property (valued at $207,900 in Exhibit 1) is countable and the
excess asset notice in Exhibit 1 would be correct. Such a conclusion would also make the
Appellant ineligible benefits for the 59 days of LTC coverage her representatives are currently
seeking through this appeal process.10 130 CMR 520.007 also requires that when a real estate

'" Even at the private rale of $658/day, see in. 5. a period of 59 days at this nursing faci l i ty would only ereate
medical bills of approximately $38,822 dollars, a figure far less than the claimed number of excess assets. Thus, the
"Haley Calculation" exeess asset rule codified in 130 CMR. 520.004(A)(l)(b), and potentially al lowing for e l ig ib i l i ty
if the trust was cured per 130 CMR 520.024(C) and then there was a reduction of countable excess assets, would be
of no assistance to the Appellant in this case due to the numerical amount of potential exeess assets.
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interest is put in a trust, the "Financial Eligibility" regulations of 130 CMR 520.021 through 130
CMR 520.024 (and related rules, all of which are discussed significantly in Doherty) must apply.

The most relevant portion of those MassHcalth trust regulations related to purported irrevocable
trusts are reprinted below:

520.023: Trusts or Similar Legal Devices Created on or after August I I , 1993
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created
on or after August 11, 1993, that are created or funded other than by a will. Generally,
resources held in a trust are considered available if under any circumstances described in the
terms of the trust, any of the resources can be made available to the individual

(C) Irrevocable Trusts.
(!) Portion Payable.
(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for the
benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to another and
not to or for the benefit of the nursing-facility resident are considered transfers of resources for
less than fair-market value and are treated in accordance with the transfer rules at 130 CMR
520.019((J).
(d) The home or former home of a nursing-facility resident or spouse held in an irrevocable
trust that is available according to the terms of the trust is a countable asset. Where the home
or former home is an asset of the trust, it is not subject to the exemptions of 130 CMR
520.007(G)(2) or 520.007(G)(8).
(2) Portion Not Payable. Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could not be paid under any circumstances to or for the
benefit of the nursing-facility resident will be considered a transfer for less than fair-market
value and treated in accordance with the transfer rules at 130 CMR 520.019(G).

520,024: General Trust Rules
130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.
(A) Irrevocable Trust.
(1) The assets and income held in an irrevocable trust established by the individual or spouse
that the trustee is required to distribute to or for the benefit of the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established by the individual
or spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than the individual or
spouse that the trustee is required to distribute to the individual are countable.
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(4) Payments from the income or the principal of an irrevocable trust established by other than
the individual or spouse to the individual are countable.
(B) Home in Trust: Community-Based Individuals For an applicant or member who is not a
nursing-facility resident, the principal place of residence held in a revocable or irrevocable
trust is a noncountable asset. A home that is not the principal place of residence is countable and
not subject to the exemptions of 130 CMR 520.007(C)(2) while an asset of the trust.
(C') Home in Trust: Cure
(1) If the Mass Health agency has denied or terminated MassPIealth because the home or former
home in trust Is considered an excess asset, the MassHealth agency will rescind that action if the
home or former home has been removed from the trust and returned to the nursing-facilitv
resident in accordance with the full cure rules at 130 CMR 520.019(K).
(2) When the home or former home is removed from a trust, as determined by the MassHealth
agency, the MassHealth agency will redetermine eligibility using the rules at 130 CMR
520.007(G)(8) and the full cure rules at 130 CMR 520.019(K).
(3) When the home or former home has been removed from the trust, the MassHealth agency may
place a Hen in accordance with 130 CMR 515.012.

(Emphasis added.)

As discussed in Doherty and the regulations, the ultimate question is whether the income and/or
prineipal that could be derived from the remainder interest in the two trusts could be made
payable "under any circumstances" to the Appellant. If the remainder interest is so countable
then the entire interest of the real estate (consisting of such remainder interest and the
corresponding life estate interest already held by Appellant, together making the total lee of the
estate) would represents the total value of the real estate asset) is countable.

I find support for the MassHealth conclusion that the real estate interests are countable under the
trust rules, and I disagree with Appellant's contention that the trustees of the two trusts do not
have the "peppercorn" of discretion which could allow them to invade the trust assets for the
benefit of the Appellant. While they may not convert a trust asset into income in "willy nilly"
fashion (an explicit concern addressed by the Doherty Court), there is clearly some ability and
reasonable foreseeable circumstances, as suggested by the Tenth Article of the Family Trust,
which would allow the Trustees to allocate and convert the value of the real estate interest in
question into a different amount of income that is potentially useable and available to the
Appellant. Under that same Tenth Article of the Family Trust, the Trustees have the explicit
ability to essentially convert the Lynn real estate, with Appellant's consent,11 into another form
of real estate with a life estate. In other words, the Trusts' terms allow the Trustees to take the
$207,000 single family home asset and buy a smaller home or condominium, or any other
cheaper form of real estate, so long as a life estate interest allowing for potential residence by the
Appellant comes into existence created. These circumstances would result in income from a sale
of real estate payable to the trust's income beneficiary (the Appellant), and such proceeds would

" It is noted that the failure of the Appellant to give such consent could easily be interpreted as "action taken to
avoid receiving a resource", and result in a set of specific circumstances that could invoke a disqual i fying transfer
under 130 CMR 520.019(C).
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in turn have to be treated as a countable asset by MassIIcalth per 130 CMR 520.007(G)(5). 12

I f Appellant had a need to have money to go to a non-medical institutional setting (like an
Assisted Living Facility (AI,F)), the above scenario outline above could easily occur without
violating the terms of the two Trusts to generate money to help Appellant wi th such ALF costs; it
would be allowable under the discretion in Article Fifth to provide for the "medical care,
comfortable maintenance and welfare of the Sell/or" during her (Appellant 's) lifetime. This
raises similar questions as to why this isn't done when the Appellant is in a nursing home, and
clearly there is a similar need for money for her "medical care", as indicated by her application
for publically funded Medicaid benefits. It is not difficult to imagine why this hasn't been done
because there is a strong desire to obtain public medical assistance for substantial looming
medical expenses while simultaneously preserving one's remaining assets for others such as
younger family members, concerns echoed in the introduction to Ooherty (cit ing a similar
concern discussed in the 1996 SJC decision in Cohen 423, Mass. 399. 402-404). However, just
because such circumstances would certainly not be wise from a qualify ing-for-Medicaid
perspective, it does not mean that those circumstances could not happen or would be prevented
by either of the two Trusts. In other words, the flexible discretion wi th in the Family Trust and
Realty Trust docs not satisfy the understandably high standard found in the introductory
paragraph of 130 CMR 520.023 (and more specifically discussed in 130 CMR 520.023(C)(1)).
which are consistent with the Congressional policy discussed at the end oi'Doherty on page 443.

The above is just one set of possible circumstances that could possibly happen; there may be
many others circumstances, including those discussed by Massllealth in Exhibit 3, where the
remainder real estate interest could be made available to Appellant. But it is unnecessary for this
appeal decision to detail or determine the likelihood of each of these circumstances, so long as it
can be concluded that a single set of possible circumstances exists. However, as to other
possibilities, I will note that the Realty Trust does give very broad and general powers and
discretion for the Trustees to just i fy whatever action they want — under the third part of Article
Fif th they could terminate the trust and give the proceeds to anyone but the Appellant to by
stating that the action is "in the best interests of the Senior", while at the same time they could
return the trust corpus to the Appellant/income beneficiary by making a decision on the basis that
it is "no longer economical to administer" the trust. In conclusion, the combined terms of the
two Trusts appear to be trying to create a situation where the Appellant may be permitted to
"enjoy her assets, preserve those assets for her heirs, and receive public assistance, to, in effect
'have [her] cake and eat it too '. " Sec Dohcrty at p. 443 (citing Cohen).

12 Hven it'the proceeds in such a scenario case were somehow treated as "income" instead of assets, this would still
cause substantial problems with Appellant's attempt to qualify for Massllealth 1,1C benefits. The Doherty decision,
in its footnote '-' 3. wonders whether such excessive income would cause eligibility problems, but under the current
regulations it would, especially it'the income was more than $5,028, which is a possibility from a real estate sale or
downsi/.ing. Sec 130 CMR 520.027, laying out the deductible rules for those applicants with high monthly income
of more than the public rate to meet a significant deductible prior to qualifying. In this matter, per Exhibit 10
[discussed in In. 5] the public rate here would be $167.58 day x 30 days/month or $5,027.40 for this facility.
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Based on the above analysis. 1 find the MassHealth decision on the countability of the real estate
interest in the trusts in this appeal to be correct and supported by the regulations and laws discussed
above. Therefore, this appeal is DliNIHD.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Christopher S. Taffe
1 tearing Officer
Board of Hearings

cc: N. Ilazlett, Appeals Coordinator @ Chelsea MEC
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