
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Denied

Decision Date: 1/29/13

Appeal Number: 1211362

Hearing Date:

Hearing Officer: Rebecca Brochstein Record Closed:

07/11/2012

09/13/2012

Appearances for Appellant: Appearances for MassHealth:
Helene Marcum, Chelsea MEC

Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings
100 Hancock Street
Quiricy, MA 02171



APPEAL DECISION

Appeal Decision:

Decision Date:

MassHealth's Rep.:

Hearing Location:

Denied

1/29/13

Ilelene Marcum

Chelsea MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant's Reps.:

Long-term care
eligibility

07/11/2012

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated April 30, 2012, MassIIcalth denied the appellant's application for benefits
due to excess assets (Exhibit 1). The appellant filed a timely appeal on May 23, 2012 (130 CMR
610.015(B); Exhibit 2). Denial of an application for benefits is a valid basis for appeal (130 CMR
610.032). Hearing was held on July 11. 2012, and the record held open until September 13, 2012,
for the submission of supplemental legal memoranda (Exhibits 10-12).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issues are whether MassIIcalth correctly determined that the appellant had excess assets.
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Summary of Evidence

An eligibil i ty worker from the Chelsea MassHealth Enrollment Center appeared at the hearing
and testified as follows: The appellant was admitted to a long-term eare facility on November
23, 2011. On February 6, 2012, a MassHealth long-term care application was filed on her behalf,
seeking coverage as of January 4, 2012. The worker forwarded information on two trusts to the
MassHealth legal unit, which advised that the trust assets were countable to the appellant for
MassIIealth el igibil i ty purposes. On April 30, 2012, MassHealth denied the application on the
basis of excess assets. Sec Exhibit 1.

The documents in evidence reflect the following history regarding the trusts: On October 20,
1999, the appellant established the [KLB] Irrevocable Trust, naming herself and her daughter
collectively as the "Trustee." The trust names as "Legatees" the appellant's four children. The
provisions of the IU,B Irrevocable Trust include the following:

3.1 The Donor reserves the right to alter the order and number of the successor
Trustees named in paragraph 2.1, or to name additional Trustees or successor
Trustees or to remove a Trustee.

3.2 The Donor does not retain any interest in the principal of this Agreement of Trust
by express reservation or by agreement between or among, or assumption of, the
Donor, the Trustee and the Legatees.

3.3 The Donor reserves the power to require the Trustee to accumulate any or all of
the income of the Trust Fund.

3.4 The Donor does not reserve any power or authority whatever to revoke or amend
any provision of this Agreement of Trust.

3.5 The Donor reserves the power to appoint any or all of the principal of this Trust to
any one or more Legatees, outright or upon further trusts and conditions, either
during life, by a written memorandum delivered to the Trustee or at death by a
codicil to the Donor's Will.

3.6 The Donor reserves the right to live in any home owned by the trust provided she
pay all costs, including taxes, associated with such ownership.

3.7 The Donor may disclaim, renounce, or release any right, power or interest
contained in this Agreement of Trust, in total or as to particular assets. Any
disclaimer, renunciation or release under this paragraph as to any particular assets
shall be deemed to include the proceeds of such assets. . . .

4.1 During the lifetime of the Donor, the Trustee shall pay the income of the Trust to
the Donor; in no event may principal of this Trust be distributed to the
Donor.

1 The MassHealth worker testified that even if the trust assets were not counted, the appellant had other
assets in excess of the $2,000 regulatory l imi t .
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5.1 Upon the death of the Donor, the house owned by the trust shall be distributed in
equal shares among the Donor's children . . . per stirpes. . . .

6 In extension and not in any limitation of the powers given the Trustees by law or
under any other provisions of this instrument, the Trustees, and any one signing
singly, shall have the following powers, in each case to be exercised or
exercisable from time to lime, in the Trustees" uncontrolled discretion, without
notice to any beneficiary and without order, leave or license of Court: . . .

6.3 To make loans to such borrowers and upon such reasonable terms . . . as the
Trustee may deem advisable.

6.4 To borrow money or other property on such terms as the Trustee may deem
desirable and to mortgage, pledge or grant any interest in any real or personal
property as security therefor.

6.5 . . . [GJenerally to determine all questions as between income and principal and to
credit or charge to income or principal or to apportion between them any receipt
or gain and any charge, disbursement or loss as is deemed advisable in the
circumstances or each case as it arises; provided, however, that the Trustee shall
in all events apply reasonable accounting principles in making any such
determination, allocation or apportionment;

6.6 To buy, exchange, sell, lease, give-options and make contracts (concerning real or
personal property) for such consideration and upon such terms as to credit or
otherwise as the Trustee may deem desirable . . . provided, however, that nothing
contained in this instrument or any amendment hereto shall permit the Trustee to
sell or exchange any Trust property in a transaction with the Donor, unless such
sale or exchange is for adequate consideration in money or money's worth;

6.9 To hold, purchase, dispose of or otherwise deal with l i fe insurance, annuities,
endowment policies or other forms of insurance on the l i fe or lives of any
beneficiary or beneficiaries, or on the l i fe or lives of others, for the benefit of any
beneficiary of the Trust Fund or any trust estate thereunder, and to pay the
premiums and costs therefor from the principal or income of the Trust Fund or
such trust share (as the case may be);

6.13 To sell or divide real or personal property for distribution, to distribute wholly or
partially in kind, and to make distributions in kind by allotting, transferring or
conveying specific real or personal property or undivided interests therein at such
values as the Trustee deems just and proper, which values shall be conclusive;

6.18 To execute deeds, assignments, leases, notes, contracts or other instruments in
writing, whether or not under seal, incident to any of the Trustee's powers.

7.6 Whenever the Trustee is given discretion, such discretion shall be exercised and
exercisable solely by the Trustee and shall not be subject to control, whether or
not the particular provision providing for such discretion so states.

7.12 Whenever the Trustee has discretion to pay principal or income, the Trustee may,
in determining whether any payment of principal or income is to be made, take
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into consideration other funds available to the particular beneficiary and also the
ability of the particular beneficiary to handle wisely the funds to be so distributed.
The Trustee shall not be limited to any particular standard in making

discretionary payments of principal or income, and they may make such
distributions in such amounts, and in such proportions, as the Trustee may deem
advisable under all of the circumstances.

10.1 At the end of each calendar year, the Trustee shall render an account of
administration of this Trust Fund or any trust share created hcreunder to the
Donor.

On November 17, 1999, the 15 [AJ Street Really Trust (the really trust) was established. The
trust document names the appellant and her daughter as trustees, and the Schedule of
Beneficiaries lists the ELB Irrevocable Trust as the sole beneficiary. See Exhibit 6, App. 9. The
realty trust includes the following provisions:

3.2 Decisions made and actions taken hereunder (including without limitation,
amendment of this Trust; appointment and removal of Trustees; directions and
notices to Trustees; and execution of documents) shall be made or taken, as the
case may be, by all of the Beneficiaries.

5.1 This Trust may be terminated at any time by notice in writing from any
Beneficiary. . . .

5.2 In the case of any termination of the Trust, the Trustees shall transfer and convey
the specific assets constituting the Trust Estate, subject to any leases, mortgages,
contracts or other encumbrances on the Trust Estate, to the Beneficiaries as
Tenants in Common in proportion to their respective interests hereunder, or as
otherwise directed by all of the Beneficiaries. . . .

6.1 This Declaration of Trust may be amended from time to time by an instrument in
writing signed by all of the Beneficiaries and delivered to the Trustees. . . .

On the same date, the appellant conveyed her real estate (at 15 [AJ Street) to the realty trust.
reserving a life estate for herself. See Exhibit 6, App. 10.

In its legal memorandum, MassIIealth first contends that trust provisions give the appellant
authority to terminate the realty trust, making it a revocable trust (with all assets countable to her)
pursuant to 130 CMR 520.023(B). Additionally, MassHeallh argues that the provisions
governing amendments to the realty trust give the appellant the authority to revise the Schedule
of Beneficiaries to name herself individually as the trust beneficiary and thereby to reclaim trust
assets. MassIIealth also asserts that, in spite of an express provision to the contrary, the
appellant retains access to the principal (not just the income) of the EEB Irrevocable Trust. See
Exhibit 5.

The appellant was represented at hearing by an attorney and by her daughter (who holds her

Page 4 of Appeal No.: 1211362



power of attorney). The attorney reviewed the history and selected provisions of the two trusts at
issue, contending that the appellant has no interest in trust principal and no authority to change
the terms of the trust to give herself such an interest. Additionally, he noted that the appellant
and her husband divorced in September 2011, and that under their separation agreement the
appellant was required to sell the home and to pay her husband $51,500 from the proceeds.2 The
property was ultimately sold on June 25, 2012, with net proceeds of $158,445.91 paid to the ELI3
Irrevocable Trust. See Kxhibi l 6 at 12.'

The record was held open for the appellant's attorney to review the MassHealth legal
memorandum and to submit a reply brief, and for MassHealth to do the same. Subsequently, a
different attorney filed a notice of appearance for the appellant along with a memorandum of law.
The attorney addresses and dismisses the arguments offered in the MassHealth legal memo,
contending that there are no circumstances under which the appellant may receive principal of
either trust. Sec Exhibit 11. MassIIcalth also filed its own reply brief during the record-open
period. See Exhibit 12.

2 The Separation Agreement states as follows: "The marital home located at 15 [A] Street . . . ( t i t l e held
in the name of [appellant and daughter], Trustees of the 15 [A] Street Realty Trust) currently has an
appraisal va lue of $190,000.00 The appraisal value of the marital home in 1985 is estimated to be
approximately $85,000.00. The Wife shall transfer to the Husband the amount of $51,500.00 in
exchange for any interest he may have in the property located at 15 [A] Street . . . wi th in 60 days of the
execution of this document." The court records also show that the appellant's former husband filed a
Complaint for Contempt in January 2012 for f a i l u r e to comply with this provision of their agreement. On
May 3, 2012, the judge found the appellant guilty of contempt and ordered that she pay $51,500 plus
statutory interest at the closing (in addit ion to attorney's fees of $2,130). See Exhibit 6, App. 1 1 .

1 The appellant's attorney also argued that the property's appraised value ($190,000) is a more accurate
figure than its tax assessed value ($237,500). As part of his hearing submission he provided a copy of
the appraisal, which was completed on September 1 5 , 2 0 1 1 . See Exhibit 6, App. 10.

4 Attached to the memorandum is a document entitled "Waiver of Life Estate," dated May 14, 2004. This
document, signed by the appellant and her daughter (in their capacity as grantors of the ELB Irrevocable
Trust), states that they "release, waive, disclaim and renounce" the life estate rights granted under ^j 3.6
of that trust. See Exhibi t 1 1. Of note, 1J 3.6 granted only the "right to l ive in any home owned by the
trust"; the life estate ownership interest was reserved by the appellant (not her daughter) under the
qui tc la im deed executed on November 17, 1999. See Exhibit 6, App. 10.

5 The appellant's attorney Hied a request to reopen the record to respond to Massllealth 's post-hearing
memorandum. See Exhibit 13. That request is denied. The MassHealth memorandum did not raise any
new substantive arguments, but simply responded to arguments that the appellant's attorney presented in
his own post-hearing brief. See Exhibits 11 and 12.
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Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On October 20, 1999, the appellant established the [HLB| Irrevocable Trust, naming herself
and her daughter collectively as the "Trustee." The "legatees" are defined as the appellant's
four children. The trust terms include the following (with emphasis in original):

a. The Donor (appellant) reserves the right to alter the order and number of trustees, to
name additional trustees, and to remove a trustee (1 3.1).

b. The Donor ''does not retain any interest in the principal" of the trust (| 3.2).

c. The Donor reserves the power to require the trustee to accumulate trust income (^
3.3).

d. The Donor "does not reserve any power or authority whatever to revoke or amend
any provision" of the trust" (^3.4).

e. The Donor "reserves the power to appoint any or all of the trust principal to one or
more Legatees, outright or upon further trusts and conditions, either during life, by a
written memorandum delivered to the Trustee or at death by a codicil to the Donor's
Will" (t3.5).

f. The Donor "reserves the right to live in any home owned by the trust provided she
pay all costs, including taxes, associated with such ownership" fl; 3.6).

g. The Donor "may disclaim, renounce, or release any right, power or interest
contained in this Agreement of Trust, in total or as to particular assets" fl| 3.7).

h. During the Donor's lifetime, "the Trustee shall pay the income of the Trust to the
Donor: in no event may principal of this Trust be distributed to the Donor" (^
4.1).

i. The trustees are empowered to make loans; to borrow money; to determine all
questions as between income and principal, while using reasonable accounting
principles in making such determinations; to buy, exchange, sell, lease, give-
options, and make contracts, but not to sell or exchange any trust property in a
transaction with the Donor unless it is for adequate consideration in money or
money's worth; to hold, purchase, dispose of or otherwise deal with life insurance,
annuities, endowment policies, or other forms of life insurance on the life or lives of
any beneficiary, or on the life of others, for the benefit of any beneficiary; to sell or
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divide real or personal property for distribution; to execute deeds, assignments,
leases, notes, contracts or other instruments in writing (H 6.3-6.18).

j. The trustees' powers may be exercised "by any one signing singly" and in their
"uncontrolled discretion, without notice to any beneficiary and without order, leave
or license of Court" (*j 6).

k. "Whenever the Trustee has discretion to pay principal or income, the Trustee may,
in determining whether any payment of principal or income is to be made, take into
consideration other funds available to the particular beneficiary and also the ability
of the particular beneficiary to handle wisely the funds to be so distributed. The
Trustee shall not be limited to any particular standard in making discretionary
payments of such principal or income, and they may make such distributions in such
amounts, and in such proportions, as the Trustee may deem advisable under all of
the circumstances" (1 7.12).

2. On November 17, 1999, the 15 [Al Street Really Trust was established. The trust document
names the appellant and her daughter as trustees, and the Schedule of Beneficiaries lists the
HLB Irrevocable Trust as the sole beneficiary. Also under the trust terms:

a. "'Decisions made and actions taken hcreunder (including without limitation,
amendment of this Trust; appointment and removal of Trustees; directions and
notices to Trustees; and execution of documents) shall be made or taken, as the ease
may be, by all of the Beneficiaries" (1 3.2).

b. The trust "may be terminated at any time by notice in writing from any Beneficiary"
(115.1).

c. If the trust is terminated, "the Trustees shall transfer and convey the specific assets
constituting the Trust Estate . . . to the Beneficiaries as Tenants in Common in
proportion to their respective interests hereunder, or as otherwise directed by all of
the Beneficiaries'1 (115.2).

d. The trust "may be amended from time to time by an instrument in writing signed by
all of the Beneficiaries and delivered to the Trustees" (16.1).

3. Also on November 17, 1999, the appellant conveyed her real estate at 15 [AJ Street to the
realty trust, reserving a life estate.

4. On May 14, 2004, the appellant and her daughter executed a document entitled "Waiver of
Life Estate," by which they waived the life estate interest reserved under 1 3.6 of the ELB
Irrevocable Trust.
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5. In September 2011, the appellant and her husband were divorced. Under the terms of their
separation agreement, the appellant was required to sell the home and pay her former
husband $51,500 from the sale proceeds.

6. As of September 2011, the properly was appraised at $190,000.

7. On November 23, 2011, the appellant was admitted to a long-term care facility.

8. On February 6, 2012, a MassHealth long-term care application was filed on her behalf,
seeking coverage as of January 4, 2012.

9. In reviewing the long-term care application. MassHealth determined that the appellant had
access to the trust assets.

10. On April 30. 2012, MassHealth denied the application for excess assets. In determining the
value of the assets. Massl Icalth used the real estate lax assessed value of $237,500.

1 1 . On June 25, 2012. the real estate was sold and the net proceeds of $158,445.91 were paid to
the realty trust. The funds were subsequently deposited into a bank account in the name of
the liLB Irrevocable Trust.

Analysis and Conclusions of Law

Generally, resources held in a trust arc considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" - the
rules are as follows (130 CMR 520.023(B)):

( 1 ) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual arc
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident arc considered transfers for less than fair-market value and arc treated in
accordance with the transfer rules at 130 CMR 520.019{G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 1 30 CMR 520.007(G)(2) or 520.007{G)(8).

For an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor"
the amount countable to an applicant is determined as follows (130 CMR 520.023(C)):

Page 8 of Appeal No.: 1211362



(a) Any portion of the principal or income from the principal (sueh as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual arc countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and arc treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

This case involves two trusts, one of which (the ELB Irrevocable Trust) is the beneficiary of the other
(the realty trust). MassIIealth determined that the appellant's former home, which was placed into the
realty trust in 1999, nevertheless remained available and was countable to her for MassHealth
eligibility purposes. MassHeallh therefore denied the appellant's long-term care application, finding
her assets were above the $2,000 regulatory limit.

Mass! leallh contends that the really trust is a revocable trust, as it can, by its terms, be revoked by any
beneficiary - and that because the KLB Irrevocable Trust is the sole beneficiary, the appellant, who is
a trustee, can effectuate its revocation. See 130 CMR 520.023(8). The appellant responds that 130
CMR 520.023(B) does not apply to this case because the trust is revocable not by the appellant in her
individual capacity, but rather in her capacity as trustee of the ELB Irrevocable Trust. As such, the
appellant argues, were the appellant to take such action, the trust assets would not revert to her
individually but would instead be distributed to the HLB Irrevocable Trust as beneficiary.

I agree with the appellant that the realty trust is not truly "revocable" under the definition at 130 CMR
515.001, as the trust terms do not expressly allow for the "grantor" (appellant) to individually "regain"
assets that she placed in trust in 1999. The appellant is thus correct that the provisions of 130 CMR
520.023(B) are not dispositive here. Still, the appellant, through the authority granted to her as a
trustee of the HLB Irrevocable Trust, does have the unilateral authority to terminate the realty trust.
Were she to do so, the assets in the realty trust would be distributed to the sole beneficiary - the ELB
Irrevocable Trust - and become subject to its terms. The question, therefore, is the extent to which the
appellant can access the assets held by the ELB Irrevocable Trust.

The ELB Irrevocable Trust includes express statements (typed in boldface for emphasis) that the
appellant, as donor and income beneficiary, is not entitled to any distribution of trust principal.
Nevertheless, such a clause "may not be read in isolation; rather, it must be construed and qualified in
light of the trust instrument as a whole." See Dohcrty v. Director of the Office ofMedicaid. 74 Mass.
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App. Ct. 439, 441 (2009). The issue is whether, eonsidering the document as a whole, "[a]ny portion
ol" the principal" held by the trust could "under any circumstances" be paid to or for the benefit of the
appellant. See 130 CMR 520.023(C). "|I|f there is a peppercorn of discretion, then whatever is
the most the beneficiary might under any state of affairs receive in the full exercise of that
discretion is the amount that is counted as available for Mcdicaid eligibility". Cohen v.
Commissioner of the Division of Medical Assistance. 423 Mass. 399, 413 (1996).

Paragraph 6 of the trust instrument gives the trustees substantial authority with regard to the
distribution of trust assets. Among the powers specifically enumerated is the authority to
determine all questions as between income and principal, and to purchase life insurance,
annuities, endowment policies, or other forms of life insurance "on the life or lives of any
beneficiary, or on the life of others, for the benefit of any beneficiary" (emphasis added).

Massllealth contends that under this provision, a trustee can use trust assets to purchase an
annuity, thereby converting the asset into a stream of income (to which the appellant would
indisputably be entitled). See Exhibit 5. The appellant's attorney responds that such an approach
would in fact be prohibited by the trust because "payments under an immediate annuity are
partially composed of principal." and the trustees are explicitly barred from distributing principal
to the appellant. See Exhibit 11 .

1 agree with MassHealth that this provision is sufficiently broad that it would authori/e a trustee
to use trust assets to produce a stream of income for the appellant. Importantly, the clause
authorizes the trustee to take such action for the benefit of any beneficiary - of which the
appellant is one.6 Contrary to the appellant's suggestion, furthermore, there is nothing in the
trust instrument which limits the type of annuity the trustees can purchase to one which does not
have the effect of depleting the trust principal. See Exhibit 11.

In broad terms, the trust states that the trustees' powers may be exercised in their "uncontrolled
discretion, without notice to any beneficiary and without order, leave or license of Court." In
addition, Paragraph 7.12 provides as follows:

Whenever the Trustee has discretion to pay principal or income, the Trustee may, in

(> By contrast, the appellant is not a "Legatee" of the trust - a group which is expressly limited to the
appellant's four children and their issue. See Exhibit 6, App. 8, J 1.2. This distinction is significant in
other areas of the trust - for example, where the appellant, as donor, reserved the power to appoint trust
principal "to any one or more Legatees."

The appellant's attorney distinguishes between an immediate annuity (which creates the income stream)
and a deferred annuity (in which interest and dividends accrue unt i l the annuity matures). He suggests
that the former would be prohibited by the trust because "payments under an immediate annuity are
partially composed of principal," and the appellant is explicitly barred from receiving distributions of
trust principal. See Exhibit 1 1.
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determining whether any payment of prineipal or income is to be made, take into
consideration other funds available to the particular beneficiary and also the ability of the
particular beneficiary to handle wisely the funds to be so distributed. The Trustee shall
not he limited to any particular standard in making discretionary payments of such
principal or income, and they may make such distributions in such amounts, and in such
proportions, as the Trustee may deem advisable under all of the circumstances (emphasis
added).

Considered together, 1 conclude that these provisions give the trustees the requisite "peppercorn
of discretion" to access trust principal for the appellant's benefit. Consequently, all of the trust
assets arc available to the appellant and countable to her for Massllealth eligibility purposes.8

This appeal is therefore denied,

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal lo Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

ee: Chelsea MEC

8 The appellant 's attorney provided reliable evidence - a September 201 1 appraisal - that the real estate
in the trust was worth less than the tax-assessed value that Massllealth used in its determination.
However, even if the value of this asset were adjusted down from $237,500 to $190,000, Massllealth
would sti l l be eorrect in f ind ing the appellant had excess assets. See Exhibi t 1.

9 The documentation submitted by the appellant indicates that the trust properly was sold in June 2012,
just prior to the hearing. The HUD-1 Settlement Statement indicates that the cash proceeds were
distributed to the realty trust and subsequently deposited into a bank account held by the KLB Irrevocable
Trust. See Kxhibi t 6. App. 12. There is no evidence whether any of these funds have since been
transferred out of the trust account (e.g., whether there was a dis tr ibut ion to the appellant's former
husband pursuant to the Separation Agreement).
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