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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated May 23, 2012, MassHealth denied the appellant's application for
MassHealth benefits because MassHealth determined that assets held in trust are countable to
appellant (see 130 CMR 520.023 and Exhibit 1). Appellant filed this appeal in a timely manner on
June 14, 2012 (see 130 CMR 610.015(8) and Exhibit 2). Denial of assistance is valid grounds for
appeal (sec 130 CMR 610.032). The hearing record remained open until September 11, 2012 to
allow appellant counsel to submit a legal memorandum in response to a legal memorandum
submitted by MassHeallh. The memorandum was timely received (exhibit 6), and the hearing
record closed.

Action Taken by MassHealth
MassHeallh denied appellant's application for MassHealth benefits because MassHealth determined
that assets held in trust are countable to appellant.

Issue
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The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.023, in determining
that assets held in trust are countable to the appellant.

Summary of Evidence

The MassHealth representative testified that appellant was admitted to a skilled nursing facility on
March 15, 2012. A MassHealth long-term care application was filed on April 3, 2012 seeking
eligibility beginning March 15, 2012. There is no community spouse. On December 30, 2003,
appellant established an "Income Only Trust", with appellant as Grantor, and her son as the original
Trustee. Trust assets totaling $582,000 were deemed countable to appellant.

Relevant sections of the Trust follow:

Section 4. Irrevocability. This Trust agreement shall be irrevocable. I hereby relinquish all power
to alter, amend, or revoke any provisions of this Trust agreement.

Section 5.1.1 Income: During my lifetime, the Trustee shall distribute to me as much of the income
of the Trust as the Trustee shall determine in its sole discretion as being necessary for my care and
well-being. Any income not paid may be accumulated and added to the principal.

Section 5.1.2 Real Estate: If real estate is conveyed to the Trust, I shall retain exclusive right to use
and possession of said real estate for my lifetime, including without limitation the right to rent to
others as well as the right to occupy and live in the house myself without interference of the
remaindermen or any other persons. I agree I shall commit no strip or waste and I shall be
responsible for payment and performance of ordinary repairs, or payment of all utilities including
costs on heating and electricity, the payment of all annually assessed real estate taxes (but not
betterments), and for insuring the property within all-risk homeowners insurance policy naming the
Trust as an additional named insured.

Section 5.1.3 Principal: The Trustee shall not distribute principal of this Trust to me. I shall not
have the right to compel the Trustee to distribute principal to me. The Trustee may, in its sole and
unfettered discretion, distribute principal to one or more of my children. If the Trustee shall
distribute all principal, the Trust shall terminate. It is my hope and expectation that absent good
cause shown, all distribution shall be equal in my children.

Section 6 defines the powers of the Trustee, which include among other things; (1) Uie authority lo
invest or reinvest property without responsibility for diversification; (2) purchase investments; (3)
purchase stocks, bonds, or other investment; and (4) sell, pledge, mortgage and exchange property,
etc.

By deed dated December 30, 2003, appellant, for nominal consideration, transferred the real estate
she individually owned and some liquid assets to the Trustee. On November 17, 2009, the Trustee
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executed a deed conveying the real estate for a gross sales price of $535,000. The liquid assets
were held in an annuity account. On September 13, 2011, the Trustee dispersed $100,000 from the
annuity account ending in 7132 to establish a Trust account at Citizens Bank. Distributions were
made from that account by the Trustee to the beneficiaries entitled to receive distributions of
principal at the discretion of the Trustee. As of the date that appellant was admitted to a skilled
nursing facility, the Trust had $582,584.79 in the annuity account ending in 7132, and $21,998.23
remaining in the Citizens Bank Trust account ending in 7318.

Masslieallh determined that the $100,000 transfer from the 7132 annuity account to the
remaindermen is a disqualifying transfer of resources pursuant to 130 CMR 520.019; 130 CMR
520.023 (C)(I)(c). MassHealth determined that not only did the transfer result in $100,000 in
principal of the fully countable Trust being no longer available; it also reduced the value of the
income that would be generated from the annuity held in the Trust that would be countable income
to appellant as the income beneficiary of the Trust. The annuity account ending in 7132 is an
annuity contract and appellant is the Annuitant; however the annuity has not been annuiti/ed to
provide a stream of income to appellant. The issue date of the contract was February 8, 2001,
which predates the Trust that was established on December 20. 2003. The value of annuity 7132 as
of I'ebruary 8, 2012 was $582,584.79. In light of the $100.000 disbursement from 7132.
MassHealth concluded that the account had not been annuitized, and that account 7132 containing
some if not all of the proceeds from the sale of the real estate therefore can be surrendered.

The MassIIealth legal opinion asserts that appellant, as an applicant for MassHealth benefits, has
the burden to prove eligibility. MassIIealth regulations require that countable assets include assets
to which the applicant would be entitled whether or not these assets are actually received, when
failure to receive such assets results from the action or inaction of the applicant. As a self settled
inter vivos Trust, Federal Mcdicaid law presumes without regard to the Trustee's discretion, that the
Trust assets arc available and therefore countable.1 MassHealth argues pursuant to section 5.1.1,
that because appellant is entitled to all distributions of income, if during the past five years income
was paid to someone other than the applicant/appellant, this would be a disqualifying transfer
pursuant to 130 CMR 520.019. If the Trust principal is not countable, the failure to pay the income
to the applicant during the look back period, and instead adding the income to the principal and/or
if disbursements of principal were made to other than to the applicant resulting in a reduction of
income generated by the Trust, would also be disqualifying transfers of resources because the plain
language of the Trust enumerates that the applicant is entitled to such income.

MassIIealth continues that although Section 5.1.3 states that the applicant may not receive
distributions of principal, such a provision in and of itself is not controlling under Medicaid law.
Citing Dohcrty v. Director of the Office of Mcdicaid. 74 Mass. App. Cl. 439, 443 (2009), countability of
Trust principal is not predicated on merely one provision, rather the whole instrument of Trust must be
reviewed. A review of the instrument indicates that the applicant is not only the vested lifetime
beneficiary of the Trust income, but that she is also considered the vested beneficiary of all Trust
assets and that the interests of anyone else identified is, at best, a contingent beneficiary. MassHealth

1 r//m#42lJSC§1396p(d)c'/.«Y/.; 130 CMR 520.023.
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distribute assets to or for the benefit of the Grantor. Therefore, appellant's control of Trust assets is
not relevant, particularly since the real estate initially held in Trust has been converted into liquid
assets. Appellant argues that the Trustee's authority to deal with Trust assets, including the ability
to convert assets to income producing property such as an annuity, speaks only to the Trustee's
administrative powers and not distributive powers which are precluded under section 5.1.2 that
states that the Trustee may not distribute principal to the Grantor.

Appellant further argues that there is no requirement that the annuity held in Trust must be
annuitized as the Trustee has a fundamental duty to administer the Trust so as to preserve a balance
between income beneficiaries and remainder beneficiaries. Citing G.L. c. 203C, §7. appellant
argues that a Trustee may not turn all the assets of the Trust into income.2 With regard to a
disbursement to the remaindermen from the account ending in 7332 in the amount of $100,000,
appellant avers that the transfer is not disqualifying because the look back period for the Trust has
passed, and transfers out of the principal, which is not payable to the Grantor, does not create a
disqualifying transfer pursuant to 42 USC §1396p(d)(3)(B)(ii). Appellant asserts that there is no
requirement that the Trustee manage assets and income in a specific manner so as to maximize
income, nor is there mention in the regulations concerning a disqualifying transfer of income based
on a transfer of non-countable assets. In conclusion, appellant argues that the Trust does not allow
the Trustee, under any circumstances, to distribute Trust principal to appellant. Trust assets are
inaccessible and non-countable; and the regulations do not require nor does the law permit the
Trustee to annuitize assets in the Trust so that they solely benefit the income beneficiary. Therefore,
MassMealth benefits should be granted to appellant on the date requested.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant was admitted to a skilled nursing facility on March 15, 2012.

2. A MassIIcalth long-term care application was filed on April 3, 2012 seeking eligibility
beginning March 15, 2012.

3. There is no community spouse.

4. On December 30, 2003, appellant established an "Income Only Trust," with appellant as
Grantor, and her son as the original Trustee.

5. By deed dated December 30, 2003, appellant, for nominal consideration, transferred the real
estate she individually owned and some liquid assets to the Trustee.

6. Pursuant to Section 4, the Trust agreement is irrevocable.

: Also citing Loring and Rounds, A Trustees Handbook. 6.2.2.1. 6.2.4 (lixhibit 6).
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7. Pursuant to Section 5.1.1. appellant is the income beneficiary of the Trust.

8. Pursuant to Section 5.1.2 appellant retained an equitable interest in the real estate conveyed
to the Trust.

9. Pursuant to Section 5.1.3, the Trustee does not have discretion to distribute Trust principal
to appellant, but may distribute principal to the remaindermen.

10. Pursuant to Section 5.2, appellant retained a power ol'appoinlment by Will .

1 1 . Pursuant to Section 6. the Trustee, has the following powers: ( 1 ) the authority to invest or
reinvest property without responsibility lor diversification; (2) purchase investments; (3)
purchase stocks, bonds, or other investment; and (4) sell, pledge, mortgage and exchange
property, etc.

12. On November 17. 2009. the Trustee executed a deed conveying the real estate tor a gross
sales price of $535,000. The liquid assets were held in a variable annuity account ending in
7132.

13. On September 13, 2011. the Trustee dispersed $100,000 from the annuity account ending in
7132 to establish a Trust account at Citi/ens Bank. Distributions were made from that
account by the Trustee to the beneficiaries entitled to receive distributions of principal at the
discretion of the Trustee.

14. As of the date appellant was admitted to a skilled nursing facility, the Trust had
$582.584.79 in the annuity account ending in 7132. and $21.998.23 remaining in the
Citi/ens Bank Trust account ending in 7318.

Analysis and Conclusions of Law

In the case at hand, the issues revolve around the interpretation of the language of the various Trust
provisions involved. The trust is properly considered in the context of both state and federal law
applying to trusts created after 1993. of which pertinent sections follow:

Federal law at 42 USC § 1396p provides:

(d) Treatment of trust amounts
(]}l ;or purposes of determining an individual 's el igibil i ty for, or amount of, benefits
under a State plan under this subchapter. subject to paragraph (4). the rules specified in
paragraph (3) shall apply to a trust established by such individual .
(2)(A)l ;or purposes of this subsection, an individual shall be considered to have
established a trust if assets of the individual were used to form all or part of the corpus the
trust and if any of the following individuals established such trust other than by wi l l :

(i)The individual.
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(ii)The individual's spouse.
(iii)A person, including a court or administrative body, with legal authority
to act in place of or on behalf of the individual or the individual's spouse.
(iv)A person, including any court or administrative body, acting at the
direction or upon the request of the individual or the individual's spouse.

(B)In the case of a trust the corpus of which includes assets of an individual {as
determined under subparagraph (A)) and assets of any other person or persons, the
provisions of this subsection shall apply lo the portion of the trust attributable to the
assets of the individual.

(C)Subjcct to paragraph (4), this subsection shall apply without regard to—
(i) the purposes for which a trust is established,
(ii) whether the trustees have or exercise any discretion under the trust,
(in) any restrictions on when or whether distributions may be made from the trust,
or
(iv) any restrictions on the use of distributions from the trust.

Federal law at 42 USC §1396p(d)(3)(B) states that in the case of an irrevocable trust:

(i) if there are any circumstances under which payment from the trust could be
made to or for the benefit of the individual, the portion of the corpus from
which, or ihe income on the corpus from which, payment to the individual could
be made shall be considered resources available to the individual, and payments
from that portion of the corpus or income {emphasis added).

(I) lo or for the benefit of the individual, shall be considered income of the
individual, and
(II) for any other purpose, shall be considered a transfer of assets by the
individual subject to subsection (c) of this section; and

(ii)any portion of the trust from which, or any income on the
corpus from which, no payment could under any circumstances be made to the
individual shall be considered, as of the date of establishment of the trust (or, if
later, the date on which payment to the individual was foreclosed) to be assets
disposed by the individual for purposes of subsection (c) of this section, and the
value of the trust shall be determined for purposes of such subsection by
including the amount of any payments made from such portion of the trust after
such date.

MassHcalth regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or
after August 11,1993, and follows in pertinent part with emphasis added:

(C) Irrevocable Trusts.

(1) Portion Payable.
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(a) Any portion oi' the principal or Income from the principal (such as interest)
of an irrevocable trusl that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and are treated
in accordance with the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facility resident will be considered
a transfer for less than fair-market value and treated in accordance with the transfer
rules at 130 CMR 520.019(0).

Relevant sections of the Trust follow:

Section 5.1.1 Income: the trustee shall distribute to me as much of the income of the trust as
the trustee shall determine in its sole discretion as being necessary for my care and well-being.
Any income not paid may be accumulated and added to the principal.

Section 5.12 Real Hstate: if real estate is conveyed to the trusl, I shall retain exclusive right to
use and possession of said real estate for my lifetime, including without limitation the right to
rent to others as well as the right to occupy and live in the house myself without interference
of the remaindermen or any other persons. 1 agree I shall commit note strip where waste and I
shall be responsible for payment and performance of ordinary repairs, or payment of all
utilities including costs on heating and electricity, the payment of all annually assessed real
estate taxes (but not betterments), and for insuring the property within all-risk homeowners
insurance policy naming the trust as an additional named insured.

Section 5.1.3 Principal: The Trustee shall not distribute principal of this trust to rne. 1 shall not
have the right to compel the Trustee to distribute principal to me. The trustee may, in its sole
and unfettered discretion, distribute principal to one or more of my children. If the trustee shall
distribute all principal, the trust shall terminate. It is my hope and expectation that absent good
cause shown, all distribution shall be equal in my children.

Section 6 defines the powers of the trustee, which include among other things: (1) the
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authority to invest or reinvest property without responsibility for diversification; (2) purchase
investment; (three) purchase stocks, bonds, or other investment; and (four) sell, pledge,
mortgage and exchange property, etc.

With regard to Trust principal, Section 5.1.3 provides a clear restriction on distributions of principal
to the Grantor/appellant rendering Trust assets non-countable.3 While the "any circumstances11 test
mandated by both federal and state law docs effectively create a presumption that a self-settled.
inter vivos trust established by an applicant or spouse or funded with an applicant's assets is
countable in an eligibility determination4, the Appeals Court in Doherty concluded that assets held
in trust can be so insulated as to render the assets non countable in a determination ofMedicaid
eligibility. I find in this case that Trust provisions, even considered collectively5, do not result in
circumstances in which the Trustee can exercise discretion to make payments to appellant from
Irust principal regardless of the form of the principal. When the Trust was established, the corpus
of the Trust consisted of real estate in which appellant retained an equitable interest in the use of the
property allowing her to use the property for the remainder of her life. In 2009, the property was
sold by the Trustee, and the proceeds were used to purchase a variable annuity. I agree with
appellant that once the real estate was converted to liquid assets, the provisions under Section 5.1.2
were no longer relevant as there was no real estate to control for her own use, and the same
equitable interests do not pertain to liquid funds. 1 do not agree with the MassHealth position that
the control appellant retained over the real estate now equates to the same use and enjoyment of the
now l iquid assets despite the clear restriction on accessing principal under Section 5.1.3. When the
assets held were real estate, the Trustee did have the discretion to convert the property to liquid
assets; however, regardless of the form of the Trust corpus, the Trustee did not have the authority to
distribute the principal to appellant as Grantor. Similarly, the power of appointment by Will at
Section 5.2 docs not create a circumstance that allows appellant to access the principal of the Trust
during her lifetime. I find nothing in the totality of the Trust document that defeats the reslrietion
under Section 5.1.3 under any circumstances.

There is no dispute that appellant in her capacity as the Grantor of the Trust is entitled to income
payments from the Trust under Section 5.1.1. While appellant opines that the variable annuity
should be considered more of an investment vehicle rather than an annuity, I find no reason to
consider the variable annuity as something other than what it is, an annuity. As such, the annuity is
a contract between the annuitant/appellant and a life insurance company that entitles the annuitant
to receive guaranteed payments from both principal and income. The value of those payments is

1 Pursuant to 130 CMR 520.019(B)(1), for transfers of countable assets occurring before February 8,
2006, the look back period extend back period is 36 months. In this ease more than 36 months have
elapsed since the irrevocable Trust was created with appellant's real estate. Therefore, the Trust
cannot be considered a disqualifying transfer of assets. 130 CMR 520.019(B),(G).
4 See Cohen v. Commissioner of Div. of Med Assistance, 423 Mass. 399, 416 (1996), "if there is a
peppercorn of discretion, then whatever is the most the beneficiary might under any state of affairs
receive in the full exercise of that discretion is the amount that is counted as available for Medicaid
el igibi l i ty ."
^ Sec Doherty, a "clause may not be read in isolation; rather, it must be construed and qualif ied in light of
the trust instrument as a whole."
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determined by the market value of the investments chosen; however, once annuitized, the stream ol"
income over a defined period of time consists of both income from the investment portfolio and the
return of principal over a specified time. Moreover, I disagree with appellant's assertion that Cohen
docs not apply to the Trust at hand. The Court held in Cohen that the Trustee must fully exercise
whatever discretion there is when determining the amount a beneficiary might receive in a
Mcdicaid eligibility determination. Appellant is the income beneficiary of the Trust; and it is
equally clear under the "any circumstances" test outlined above in state and federal law, that the
Trustee has more than a "peppercorn" of discretion to annuiti/e the contract to create a stream of
income that would be countable to appellant to the full extent that the Trustee's discretion allows.6

As such, I find that the annuity contract must be annuitized to create the maximum income stream
allowable (o appellant in determining income eligibility and the calculation of a patient paid amount
(130 CMR 520.009(A)}. However, the income stream from the annuity payout must be bifurcated
to identify income that is countable in the eligibility determination versus a return of principal
which is not countable in the eligibility determination. Two additional annuity accounts are
discussed in the memoranda submitted, accounts ending in 1142 and 8111. Appellant's attorney
states that these two annuity accounts have been closed and the balances were cither deposited
into the Citizens bank account or paid as legal fees (Exhibit 6). Appellant must verify that these
accounts have been closed; otherwise, these annuity contracts must also be annuitized and
factored into appellant's available income.

The $100,000 transferred out of the annuity account ending in 7132 cannot be included because the
transfer involved principal that is not countable to appellant pursuant to the terms of the Trust at
Section 5.1.3. I agree with appellant that there is no regulation or federal law that establishes a
disqualification period based on the transfer of income that would have been generated from a non-
countable asset when the asset is no longer available to produce income.

The appeal is APPROVED IN PART in that assets held in Trust are not countable to appellant in an
eligibility determination and the appeal is DENIED in that all annuity contracts must be annuitized
to create the maximum income stream available to appellant.

Order for MassHealth

Allow appellant 60 days from the date of this decision to verify that the annuity account ending in
7132 has been annuitized, and that annuity accounts ending in 1142 and 8 1 1 1 have been closed; or
if not closed, annuitized. After verification has been received, determine appellant's asset
eligibility without regard to assets held in Trust, or the return of principal portion of the annuity
income utilizing the April 3, 2012 application date.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior

fl See also 42 U.S.C. 1396p (d)(3)(B), supra.
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Court for the eounty where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassIIealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Direetor of the Board of Hearings at the address on
the first page of this decision.

Thomas J. Goode
Hearing Officer
Board of Hearings

cc:
MassIIealth Representative: Ms. Nancy Hazlett
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