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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118H and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated July 16, 2012, Massllealth denied the appellant's application lor benefits
because of excess assets (Exhibit 1). The appellant filed this appeal in a timely manner on July 23,
2012 (130 CMR 610.015(B); Exhibit 2). Denial of an application for benefits is a valid basis for
appeal (130 CMR 610,032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined she has more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether the assets in a trust are countable to the appellant?
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Summary of Evidence

A Massllealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on March 21. 2012. On April 3, 2012. a MassHealth long-term care
application was submitted on his behalf, seeking coverage as of March 21, 2012. On July 16, 2012,
MassHealth denied the application because of a determination that the appellant has countable
assets in excess of what is allowed under MassHealth regulations. Specifically, MassHeallh found
that the appellant retains access to trust assets contained in a family trust created on January 19.
2005. The trust documents were forwarded to the MassHealth legal unit, which determined that
the property is countable to the appellant (l:\hibit 4).

A copy of the trust instrument was submitted into evidence (l:\hibil 3). The parties agree that the
donor of the trust is appellant. The trustee is appellant's daughter Katherine. The beneficiaries of
the trust are the applicant's two daughters and a grandchild. By deed dated January 19, 2005. the
applicant transferred her real property located in Waltham, Massachusetts to the trustee of the trust.

The relevant trust provisions are set forth as follows:

Article II - Dispositive Provisions

A. I direct my Trustee It) pay to me or apply for my benefit, in quarterly
installments, the entire net income of this trust. 1 retain no right to receive the
trust principal or to have my Trustee distribute the trust principal to me for my
benefit or to my estate. . . .

C. 1 direct my Trustee to pay to my children, [Nancy] and |Katherine|, and to my
granddaughter [YevgeneJ, so much of the principal of this trust as the Trustee in
its sole discretion shall deem necessary or advisable for their support,
maintenance, comfort and welfare, or for illnesses, emergencies or other
financial needs.

D. Notwithstanding any provision of my Will or any Codicil thereto, following my
death, 1 direct my Trustee to pay from the trust estate all estate, transfer,
inheritance or other death taxes {including interest and penalties, if any) which
shall become payable to the United States or any other state or taxing authority
in the United States, by reason of my death, upon or in relation to any property,
whether such property passes under this Agreement or any amendment thereto
or under my Will or any Codicil, or otherwise, and whether such property passes
at my death or at any time during my lifetime.

1 MassHealth also determined that appellant owns bank assets the eountabi l i ty ofthese assets were noi disputed by
appellant 's attorney.
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Article III - Trust Irrevocable

This trust is irrevocable, and I do not reserve any right to alter, amend, revoke or
terminate this trust in whole or in part at any time.

Article IV - Duties. Rights and Powers of Trustee

A. To hold, manage, control, improve, sell, change, grant, eonvey, deliver, adding,
transfer, lease, option, mortgage, pledge, borrow upon the credit of, contract
with respect to, or otherwise deal with or dispose of any property in the trust
estate

B. Make allocations of funds or distributions to beneficiaries in kind or in cash, or
partly in kind or in cash, or by way of undivided interests, even if said interests
in shares be composed differently, and to determine the fair market value of any
property allocated, divided and distributed, provided only that allocations and
distributions be fair and equitable.

(Hxhibit3).

The MassHealth attorney who reviewed the trust argues that under Article II, paragraph A. the
trustee is required to distribute the trust income to the appellant, and therefore the trust income
would clearly be countable in an eligibility determination. With regard to principal, the
MassHealth attorney writes that although Article II states that the applicant retained no right to
receive distributions of principal, and that principal may be distributed to her two daughters and/or
granddaughter, the trust must be analy/.ed as a whole. She writes that a review of the whole of the
trust document reveals that there are circumstances under which the value of the principal may be
used for the benefit of the appellant; specifically, the trustee can use her broad authority under
Article IV to convert principal into an income producing product such as an annuity. Similarly,
pursuant to Article II, paragraph D, the principal can be used to pay appellant's debts.

The MassHealth attorney writes that appellant cannot credibly claim that the real estate is available
to her while she wants to reside there, but unavailable when she seeks Medicaid coverage. She
writes that if the trust were actually irrevocable, then any payments made by the appellant for
maintenance or expenses related to the real estate during the look-back period would be considered
disqualifying transfers. She writes that the applicant is a lifetime beneficiary of this self-settled
inter vivos irrevocable trust, and there are eircumstances under which both income and principal
can be made available or used for the benefit of the applicant. Pursuant to 130 CMR
520.023(C)(l)(a), therefore, both the trust income and principal are countable to the applicant.

; Appellant 's attorney does not dispute this MassHealth position.
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MassHealth cited to Doherty v. Director, 74 Mass. App. Ct. 439, 908 N.R2d 390 (2009), among
other cases, in support of its position (Exhibit 4).

Appellant's attorney submitted a memorandum of law in support of appellant's position (Exhibit 5).
I le argues that pursuant to the terms of the trust, there are no circumstances under which the trustee
may distribute trust principal to the appellant (Exhibit 3, Article II, paragraph A). He agrees that
this clause alone does not control the trustee's discretion, and that the trust must be read as a whole,
citing the Doherty case. He argues that upon review of the trust as a whole, the plain language of
the trust evidences appellant's intention to waive and renounce any right to trust principal.
Disposing of trust income and principal is entirely contained within Article II of the trust. Further,
while the powers of the trustee arc set forth in Article IV, none of the language there circumvents
the plain language of Article II (Hxhibit 5).

Appellant's attorney distinguishes the trust at issue from the Doherty trust, and writes that other
language in the Doherty trust allowed the trustees in their sole discretion to collapse the trust and
distribute funds to the beneficiaries. Further, the trustees had the power to determine all questions
as between income and principal. The settlor retained a power of appointment, and retained rights
to reside in the home that made up the trust's corpus and to veto any potential sale of the home.
The attorney argues that none of those rights retained by the parties in Doherty apply here,
Appellant retained no rights to trust principal or to judge its character, and the trustee retained no
rights to judge the character of principal or income. The attorney also compares the trust at issue to
the trust in Guerriero v. Commissioner of Div. Of Med. Assistance. 433 Mass. 628, 745 N.E.2d 324
(2001) (principal not countable because settlor retained no right to principal subsequent to the
execution of an irrevocable waiver), Lebow v. Commissioner of the Div. of Med. Assistance. 433
Mass. 171, 740 N.E.2d 978 (2001) (principal countable because of trustee ability to amend), Cohen
v. Commissioner of Div. of Med. Assistance. 423 Mass. 399, 668 N.E.2d 769 (1996) (principal
countable because sole limiting factor on trustee's discretion was eligibility for public assistance or
entitlement programs) (Hxhibit 5).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On January 19, 2005, appellant established an irrevocable family trust. The trustee is
appellant's daughter Katherine. The beneficiaries of the trust arc the applicant's two
daughters and a granddaughter (Exhibit 3).

2. By deed dated January 19, 2005. the applicant transferred her real property located in
Waltham, Massachusetts to the trustees of the trust.

3. The appellant was admitted to a nursing facility on March 21, 2012.

Page 4 of Appeal No.: 1214578



4. On April 3, 2012, a MassHcalth long-term care application was submitted on the
appellant's behalf, seeking coverage as of March 21, 2012.

5. On July 16, 2012, MassHcalth denied the application because it determined that the trust
property was a countable asset and that the appellant was over the $2,000 asset limit for
Massllealth benefits.

6. Per Article II of the trust, the trustee may not distribute any principal to the appellant during
her lifetime.

7. Per Article III of the trust, the appellant does not reserve any right to alter, amend, revoke or
terminate this trust in whole or in part at any time.

8. Per the trust terms, appellant did not retain a power of appointment.

Analysis and Conclusions of Law

Under MassHcalth regulations, any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of
the individual is a countable asset. Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are countable income. The home or
former home of a nursing-facility resident or spouse held in an irrevocable trust that is available
according to the terms of the trust is a countable asset. (130 CMR 520.023(C)).

At issue in this case is MassHealth's determination that the appellant has available assets in
excess of the allowable limit under MassHeallh regulations. Specifically, Massllealth
determined that the appellant retained access to property that was placed in an irrevocable family
trust. The appellant contends that under the terms of the trust she is entitled to trust income only,
but that the trustee has no discretion to distribute principal to her.

Massllealth argues that a review of the whole of the trust document reveals that applicant retained
substantial control over all trust assets, including the principal. She cites as an example the
trustee's broad authority under Article IV, which could be used to convert principal to income,
which could then be paid to appellant under Article II, paragraph A. She writes that appellant is a
lifetime beneficiary of this self-settled inter vivos irrevocable trust, and there are circumstances
under which principal can be made available or used for the benefit of the applicant (Exhibit 4).

1 have reviewed the trust as a whole and I find that the trust assets arc not available to the appellant.
1 find that the trust provisions present in the Doherty case cited by Massllealth arc distinguishable
from the trust provisions here (Exhibit 6). Despite language purporting to prohibit distributions of
principal to the donor, the court in Dohcrty the focused on other trust provisions, one of which gave
the trustee discretionary power to distribute principal to trust "beneficiaries" if the trustee
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determined it inadvisable or unnecessary to continue the trust. The court interpreted the term
"beneficiaries1' to potentially include the donor, notwithstanding the fact that other trust provisions
expressly prohibited distribution of principal to the donor. Such ambiguity does not exist in the
trust provisions at issue here, as the trust contains no similar reference to "beneficiaries," and the
trustee in this case can distribute principal to three specific individuals, none of which is the
appellant (Exhibit 3).

Massllealth argues that the trustee's broad authority under Article IV, which could be used to
convert principal to income, which could then be paid to appellant under Article II, paragraph A,
compels a finding that the trust principal is countable to appellant/' I disagree. As the court in
Dohertv cautioned, a clause alone may not be read in isolation but rather must be construed and
qualified in light of the trust instrument as a whole. Dohertv, at 441. Upon review of the trust as a
whole, 1 find the trustee eannot distribute principal to the appellant (Exhibit 3, Article I I ) . In
Dohertv, the court notes that the donor directed the trustee to accumulate the trust principal to the
extent feasible due to the unlbreseeability of the donor's future needs, and also that the donor
retained a power appointment and the right to reside in her home during her lifetime. Read as a
whole, the Doherly court concluded that there existed an "implicit direction" for the trustees to
invade assets for the benefit of the donor. Dohertv. at 442. 1 find that such is not the ease here.
Despite the appellant's retention of some control over the trust, 1 do not find, reading the trust
document as a whole, that "implicit direction" referenced in Dohertv.

The Dohertv court specifically stressed that it had "no doubt that self-settled, irrevocable trusts may,
if so structured, so insulate trust assets that those assets will be deemed unavailable." I conclude
that the trust here does exactly that. Accordingly, I conclude that the trust assets are not countable
to appellant for MassI lealth purposes (130 CMR 520.023(C)).

This appeal is APPROVED.

Order for MassHealth

Rescind notice dated July 16. 2012 and do not count trust assets in eligibility determination. Notify
appellant.

' MassHealth also argues that trust principal may be used to pay appellant 's debts. Artiele I I , paragraph D, provider
thai the trustee shal l pay any taxes due fol lowing appellant 's death (emphasis added). ( E x h i b i t 3).
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing lo the Director of the Board of Hearings. Office of
Medicaid, at the address on the first page of this decision.

Sara E. McGrath
Hearing Officer
Board of Hearings

cc:

Massllealth Representative: Nancy Ha/lclt, Chelsea MassHealth Enrollment Center Appeals
Coordinator
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