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This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 

Jurisdiction 

Through a notice dated August 28, 2012, MassHealth denied appellant's application for MassHealth 
benefits because MassHealth determined that assets held in Trust are countable and exceed program 
limits (see 130 CMR 520.003, 520.023 and Exhibit 1 ). The appellant filed this appeal in a timely 
manner on September 7, 2012 (see 130 CMR 610.015(8) and Exhibit 2). Denial of assistance is 
valid grounds for appeal (see 130 CMR 610.032). A hearing was held on December 7, 2012, at 
which time appellant's representative disclosed that appellant had died on August 10, 2012. The 
hearing was rescheduled to allow appellant's daughter to pursue appointment as the executrix of 
appellant's estate. The appointment was submitted to the Board of Hearings on January 14, 2013 
(Exhibit 8). A hearing was scheduled for February 8, 2013. The hearing was postponed due to a 
snowstorm that resulted in the closure of the MassHealth Enrollment Center. The hearing was 
rescheduled and held on March 8, 2013 . On June 13, 2013, the hearing record was reopened to 
allow MassHealth to review a Trust document submitted post hearing (Exhibit 9). The MassHealth 
response was received on June 18, 2013, and the hearing record closed. 
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Action Taken by MassHealth 

MassHealth denied appellant's application for MassHealth benefits because MassHealth determined 
that assets held in Trust are countable and exceed program limits. 

Issue 

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.023, in determining 
that assets held in Trust are countable to appellant. 

Summary of Evidence 

The MassHealth representative testified that appellant entered a skilled nursing facility on May 3, 
2012. Appellant's spouse is deceased. A MassHealth long term care application was submitted on 
her behalf on June 4, 2012, seeking MassHealth eligibility beginning May 27, 2012. The June 4, 
2012 application was denied in July 2012 for failure to provide verifications. The application was 
relogged on July 23, 2012 when verifications were received. On August 28, 2012, MassHealth 
denied appellant's MassHealth application due to assets in excess of program limits comprised of 
$42,966 held in Trust and deemed countable to appellant (Exhibit 1 ). At issue is a Trust created on 
December 13, 2006 (Exhibit 5). The Trust is irrevocable. Appellant is the Grantor, and her 
daughter is the Trustee. On December 13, 2006, appellant deeded her condominium to the Trust, 
and retained a life estate interest. In 201 0 appellant's daughter in her capacity as Trustee sold the 
condominium. The proceeds of the sale are held in the Trust. 

A summary of Trust provisions includes the following: 

Section 1.0: During the lifetime of the Grantor, the Trustee may distribute the net income of the 
Trust to the Grantor. Any net income not so paid may be added to principal at such times as the 
Trustees determine and shall be so added upon the determination of the Trust. Under no 
circumstances shall the Trustee be authorized to distribute any part of the Trust principal to the 
Grantor. 

Section 1.1: During the Grantor's lifetime, the Trustee may distribute to the Grantor's children such 
part, all, or none of the principal as the Trustees in their sole discretion determine to be necessary or 
desirable. 

Trustee powers are enumerated in Section 2.1 of the Trust, and include the power to (a) invest and 
reinvest assets; (b) sell, purchase, exchange, make contracts upon any terms concerning any real or 
personal property; (e) determine issues related to income and principal; (g) make a division or 
distribution of the Trust estate in whole or part in cash or kind; (h) collect insurance proceeds; (k) 
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make secured or unsecured loans. 

Section 2.1 ( o) grants the Trustee the power "to retain, purchase, dispose of or deal in any other way 
with life insurance, annuities, endowment policies or other forms of insurance on the lives of the 
Grantor and any one or more beneficiaries and to pay the premiums and costs for the insurance 
from the principal or income of the beneficiary's Trust." 

Pursuant to section 7.2, appellant retained the right to appoint one or more successor or additional 
Trustees at any time without the consent of any person by written instrument delivered to the 
Trustee provided that the grantor or the grantor spouse may not serve as a Trustee. 

Pursuant to section 4.1, upon the applicant's death, the Trust property shall be distributed in 
accordance with her direction contained in the applicant's Last Will and Testament by reference to 
the power of appointment contained in the Trust. 

MassHealth analyzed the Trust under provisions of 42 USC § 1396p( d), and 130 CMR 520.023(C), 
as the Trust is irrevocable and dated after 1993. Specifically, MassHealth argues that there are 
circumstances under the Trust provisions that would allow appellant to access the corpus of the 
Trust, and therefore the resources are considered available and countable to appellant. Citing 

. Dohertv v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009), MassHealth 
argues that although Section 1 of the Trust states that the appellant does not retain any interest in 
Trust principal, the countability of Trust principal is not predicated on merely one Trust provision, 
and the whole of the instrument must be reviewed. MassHealth asserts under Section 2 of the Trust 
that the Trustee has wide power to deal with Trust assets, and under paragraph ( o) the Trustee may 
convert the Trust principal to income producing property such as an annuity, which would then be 
payable to appellant as the income beneficiary under Section 1.0. CITING Cohen v. Comm''r, 
Division of Medical Assistance, 423 Mass. 399,416 (1996), MassHealth argues that because there 
are circumstances under which principal can be made available or used for appellant's benefit, the 
Trust principal is countable in determining appellant's MassHealth eligibility. 

Appellant's daughter testified that although the Trust provisions under section 2 allow for the 
purchase of an annuity, an annuity was not purchased prior to appellant's death, and therefore the 
Grantor did not benefit from this Trust provision. Appellant's daughter asserts that pursuant to 
section 1, the appellant was only entitled to the net income of the Trust and did not have access to 
Trust principal. 

1 Appellant's daughter asserted that it was possible that the wrong copy of the Trust document was 
submitted with the MassHealth application. She said that she found a copy of the Trust with her mother's 
belongings that did not contain the enumerated Trustee powers under section 2. Following the hearing, 
appellant's daughter forwarded to the hearing officer a copy of the Trust that is identical in every way, 
except that Trustee powers in section 2 (n) through (u) do not appear (Exhibit 9). This version of the 
Trust has no evidentiary value because it was produced several months after the original Trust document 
was submitted as part of a MassHealth application that was denied, and now happens to omit sections 
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Findings of Fact 

Based on a preponderance of the evidence, I find the following: 

1. Appellant entered a skilled nursing facility on May 3, 2012. 

2. Appellant's spouse is deceased. 

3. A MassHealth long term care application was submitted on June 4, 2012, seeking 
MassHealth eligibility beginning May 27, 2012. 

4. The June 4, 2012 application was denied in July 2012 for failure to provide verifications. 
The application was relogged on July 23, 2012 when verifications were received. 

5. On December 13, 2006, appellant created an irrevocable Trust, with appellant as Grantor, 
and her daughter as Trustee. 

6. Trust Section 1.0 states: During the lifetime of the Grantor, the Trustee may distribute the 
net income of the Trust to the Grantor. Any het income not so paid may be added to 
principal at such times as the Trustees determine and shall be so added upon the 
determination of the Trust. Under no circumstances shall the Trustee be authorized to 
distribute any part of the Trust principal to the Grantor. 

7. Section 1.1 states: During the Grantor's lifetime, the Trustee may distribute to the Grantor's 
children such part, all, or none of the principal as the Trustees in their sole discretion 
determine to be necessary or desirable. 

8. Trustee powers are enumerated in Section 2.1 of the Trust, and include the power to (a) 
invest and reinvest assets; (b) sell, purchase, exchange, make contracts upon any terms 
concerning any real or personal property; (e) determine issues related to income and 
principal; (g) make a division or distribution of the Trust estate in whole or part in cash or 
kind; (h) collect insurance proceeds; (k) make secured or unsecured loans. 

9. Section 2.1(o) grants the Trustee the power "to retain, purchase, dispose of or deal in any 

challenged by MassHealth. There are no signatures, initials, date stamps, or any other markers that 
distinguish this version (Exhibit 9) as an authentic version that should replace the original Trust 
document submitted with the MassHealth application (Exhibit 5). I find no reason to supplant the 
original Trust document that was submitted with the MassHealth application with the new version 
submitted post appeal. The hearing record was reopened to allow MassHealth to respond. MassHealth 
stated that it had nothing else to add to the hearing record, and would await a hearing decision (Exhibit 
1\0). 
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other way with life insurance, annuities, endowment policies or other forms of insurance on 
the lives of the Grantor and any one or more beneficiaries and to pay the premiwns and 
costs for the insurance from the principal or income of the beneficiary's Trust." 

10. Pursuant to section 7.2, appellant retained the right to appoint one or more successor or 
additional Trustees at any time without the consent of any person by written instrument 
delivered to the Trustee provided that the grantor or the grantor spouse may not serve as a 
Trustee. · 

11. Pursuant to section 4.1, upon appellant's death, the Trust property shall be distributed in 
accordance with her direction contained in the applicant's Last Will and Testament by 
reference to the power of appointment contained in the Trust. 

12. Appellant died on August 10,2012. 

13. Appellant was the income beneficiary of the Trust. 

14. On December 13, 2006, appellant deeded her condominium to the Trust, and retained a life 
estate interest. 

15. In 2010, appellant's daughter in her capacity as Trustee sold the condominium. The $42,966 
proceeds of the sale are held in the Trust. 

Analysis and Conclusions of Law 

In the case at hand, there are no factual disputes; rather, the issues revolve around the interpretation 
of the language of the various Trust provisions involved. The Trust is properly considered in the 
context of both state and federal law applying to Trusts created after 1993, of which pertinent 
sections follow: 

Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states: 

In the case of an irrevocable Trust, if there are any circumstances under which 
payment from the Trust could be made to or for the benefit of the individual, the 
portion of the corpus from which, or the income on the corpus from which, 
payment to the individual could be made shall be considered resources available 
to the individual, and payments from that portion of the corpus or income 
(emphasis added). 

Regulation 130 CMR 520.023 applies to Trusts or similar legal devices created on or after August 
11 , 1993, and follows in pertinent part with emphasis added: 

(C) Irrevocable Trusts. 
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(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) 
of an irrevocable Trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

(b) Payments from the income or from the principal of an irrevocable Trust 
made to or for the benefit of the individual are countable income. 

(c) Payments from the income or from the principal of an irrevocable Trust 
made to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated 
in accordance with the transfer rules at 130 CMR 520.019(G). 

(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable Trust that is available according to the terms of the Trust is a 
countable asset. Where the home or former home is an asset of the Trust, it is 
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2) Portion Not Payable. Any portion of the principal or income from the principal 
(such as interest) of an irrevocable Trust that could not be paid under any 
circumstances to or for the benefit of the nursing-facility resident will be considered 
a transfer for less than fair-market value and treated in accordance with the transfer 
rules at 130 CMR 520.019(G). 

Following is a summary of the powers and provisions pursuant to the Trust: 

Section 1.0: During the lifetime of the Grantor, the Trustee may distribute the net income of the 
Trust to the Grantor. Any net income not so paid may be added to principal at such times as the 
Trustees determine and shall be so added upon the determination of the Trust. Under no 
circumstances shall the Trustee be authorized to distribute any part of the Trust principal to the 
Grantor. 

Section 1.1: During the Grantor's lifetime, the Trustee may distribute to the Grantor's children such 
part, all, or none of the principal as the Trustees in their sole discretion determine to be necessary or 
desirable. 

Trustee powers are enumerated in Section 2 of the Trust, and include the power to (a) invest and 
reinvest assets; (b) sell, purchase, exchange, make contracts upon any terms concerning any real or 
personal property; (e) determine issues related to income and principal; (g) make a division or 
distribution of the Trust estate in whole or part in cash or kind; (h) collect insurance proceeds; (k) 
make secured or unsecured loans. 
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Section 2.1 ( o) grants the Trustee the power "to retain, purchase, dispose of or deal in any other way 
with life insurance, annuities, endowment policies or other forms of insurance on the lives of the 
Grantor and any one or more beneficiaries and to pay the premiums and costs for the insurance 
from the principal or income of the beneficiary's Trust." 

Pursuant to section 7 .2, appellant retained the right to appoint one or more successor or additional 
Trustees at any time without the consent of any person by written instrument delivered to the 
Trustee provided that the grantor or the grantor spouse may not serve as a Trustee. 

Pursuant to section 4.1, upon the applicant's death, the Trust property shall be distributed in 
accordance with her direction contained in the applicant's Last Will and Testament by reference to 
the power of appointment contained in the Trust. 

As the MassHealth attorney notes, "Congress and courts have recognized and rejected the use of 
Trusts as devices to shelter assets for the benefit of the family members while simultaneously 
obtaining taxpayer funded Medicaid benefits.2" See Exhibit 7. While the court in Doherty does 
recognize that assets held in Trust can be so insulated as to render the assets non countable in a 
determination of Medicaid eligibility, the "any circumstances" test mandated by both federal and 
state law does effectively create a presumption that a self-settled, inter vivos Trust established by an 
applicant or spouse or funded with an applicant's assets is countable in an eligibility determination.3 

I find in this case, the Trust provisions, considered collectively,4 create circumstances in which the 
Trustee can exercise discretion to access Trust principal, regardless of whether the Trustee actually 
exercised that "peppercorn" or not before appellant's death. Looking to the Trust, under Section 1 
appellant is the income beneficiary of the Trust. The Trustee has broad powers to deal with Trust 
principal. Under Section 2.1 ( o ), it is clear that the Trustee can use Trust principal to purchase 

2 The MassHealth attorney cites and summarizes the following cases: Cohen v. Commissioner ofDiv. of 
Med Assistance, 423 Mass. 399, 416 (1996) (explaining that the rule for self-settled Trusts is addressed 
to an arrangement "concocted for the purpose of having your cake and eating it too), Doherty v. Director 
of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009) (Medicaid applicants are prohibited from 
receiving public health care assistance while also preserving assets for their heirs through the use of a 
Trust which purported to cut off applicant's ability to access the Trust principal), Victor v. Massachusetts 
Executive Office ofHealth & Human Services, Mass. App. Ct. 1, 28 Decision 09-P-1361 (July 21, 2010) 
(Court upheld the Agency's determination that a Trust established by the applicant's husband during his 
lifetime but funded by the husband's Last Will & Testament, was nonetheless countable to the applicant 
in an eligibility determination; and Lebow v. Commissioner of Div. of Med. Assistance, 433 Mass. 171, 
173 (2000), (Medicaid applicants are expected to deplete their own resources before obtaining assistance 
from the government). See Exhibit 7. 
3 See Cohen, "if there is a peppercorn of discretion, then whatever is the most the beneficiary might 
under any state of affairs receive in the full exercise of that discretion is the amount that is counted as 
available for Medicaid eligibility." 
4 See Doherty, a "clause may not be read in isolation; rather, it must be construed and qualified in light of 
the Trust instrument as a whole." 
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income producing assets such as annuities. Read together with Section 1, the Trustee can therefore 
convert principal to income and make distributions to appellant as the income beneficiary. 
Similarly, while Section 1 prohibits the Trustee from distributing Trust principal to the Grantor, 
Section 2.1 (k) allows the Trustee to make unsecured loans of principal to any person or entity the 
Trustee considers appropriate. Section 2.2 specifically allows the Grantor to borrow any part of 
the trust estate directly or indirectly provided there is "adequate interest and security," which is 
again left to the broad discretion of the Trustee to determine (Exhibit 5, p. 3). Read together with 
Section 2.1(k), adequate interest and security can readily equate to an unsecured loan to the 
Grantor if the Trustee deems the terms adequate and appropriate. The Trustee powers are broad, 
and in many instances allow the Grantor to access Trust principal by allowing the Trustee to 
convert Trust property or make unsecured loans in an arrangement "concocted for the purpose of 
having your cake and eating it too."5 Therefore, the Trust fails the "any circumstances" test. The 
Trust principal consisting of $42,966 is countable in an eligibility determination under 130 CMR 
520.023(C)(l)(a) read within the context of 42 U.S.C. 1396p (d)(3)(B)(i). 

The appeal is DENIED. 

Order for Mass Health 

None. 

~ 

5 See Cohen v. Commissioner ofDiv. ofMed Assistance, 423 Mass. 399, 416 (1996). 
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Notification of Your Right to Appeal to Court 

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 

cc: 
MassHealth Representative: Ms. Nancy Hazlett 

Thomas J. Goode 
Hearing Officer 
Board of Hearings 
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