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APPEAL DECISION

Appeal Decision:

Decision Date:

Denied in part;
Remanded

05/03/2013

Mass Health's Rep.: Rose Folan

Hearing Location: Chelsea MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant's Reps.

Long-term care
eligibility

01/23/2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118H and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated October 25, 2012, MassHealth denied the appellant's application for
benefits due to excess assets (Exhibit 1). The appellant filed a timely appeal on November 5, 2012
(130 CMR 610.015(B); Exhibit 2). Denial of an application for benefits is a valid basis for appeal
(130 CMR 610.032).

Action Taken by MassHealth

MassHeallh denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issues are whether MassIIealth correctly determined that the appellant had excess assets.
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Summary of Evidence

An eligibility worker from the Chelsea MassHealth Enrollment Center appeared at the hearing
and testified as follows: On September 21, 2012, a MassHealth long-term care application was
filed on the appellant's behalf. The worker forwarded information on a family trust to the
MassHcalth legal unit, which advised that the trust assets were countable to the appellant for
MassHealth eligibility purposes. See Exhibit 7. On October 25, 2012, MassHealth denied the
application on the basis of excess assets. See Exhibit I . 1

The documents in evidence reflect the following history regarding the trust: On August 16,
1995, the appellant and her late husband established the |P] Family Trust, naming their son as
sole trustee. The relevant trust terms include the following:

SECOND: This instrument shall create the |PJ FAMILY TRUST for the benefit of
[appellant and her husband].

THIRD: The purpose of this trust is to acquire, hold, improve, manage and deal in real
estate and personal and intangible properly of any class and description both in and
outside the Commonwealth of Massachusetts. All sums held in trust hereunder shall be
administered for the benefit of [appellant and her husband].

FIFTH: This Trust is irrevocable and the Grantors relinquish all right to alter, amend,
revoke or terminate this Agreement or to otherwise deal with the trust property (whether
originally made a part of this Trust or later acquired by the Trustee) notwithstanding
anything to the contrary contained in any instrument evidencing ownership of any trust
property. This Trust shall terminate upon the death of the last to survive of [appellant or
her husband], and the Trustee shall distribute the TRUST CORPUS to [the children)
(hereinafter the "Successor Beneficiary" in accordance with Paragraph Sixth hereof.

The primary purpose of this Trust is to supplement, but not to supplant, what benefits and
services the Beneficiary may from time to time be eligible to receive by reason of age.
disabi l i ty or other factors from federal, state and local governmental and charitable
sources.

Trustee has the discretion to use the income as he sees fit to meet the Beneficiary's needs,
until such time that any Beneficiary may be institutionali/ed in a nursing home or a
hospital. So long as any Beneficiary is institutionalized as aforesaid, the income wi l l be
distributed for the benefit of the non-institutionalized Beneficiary. If both Beneficiaries
are institutionalized or in the case where one Beneficiary has died and the surviving

1 In addition to the trust properly, MassHealth determined that the appellant had $7,081 in a bank
account. The total assets were at $384,181, with excess assets at $382,181. See Exhibit 1 .
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Beneficiary is institutionalized as aforesaid, then at said time the ineome will be
distributed equally for the benefit of [the children]. The Trustee will, under no
conditions, have any discretion to distribute the principal to the Beneficiary or Successor
Beneficiary until the trust terminates which is at the death of the last to survive of
(appellant or her husband].

Neither the Beneficiary nor any person acting on Beneficiary's behalf as Guardian,
Conservator, Guardian Ad Litcm, Attorney, or Agent except for the Trustee alone, shall
have any right, power or authority to liquidate the Trust, in whole or in part, or to require
payments from the Trust for any purpose.

The Trustee is directed to investigate other sources of support available to Beneficiary
and to take whatever steps necessary to enroll the Beneficiary for such benefits or
assistance. To the extent alternate resources are available, the Trustee shall not pay or
apply any income or principal of this Trust either (1} as reimbursement to any local, state
or federal governmental agency or instrumentality or to any private agency which
provides necessaries (including without limitation food, lodging, medical care, clothing,
education, supervision or treatment) for Beneficiary (except lo the extent such agency or
instrumentality is not obligated to provide such necessaries to Beneficiary) or (2) in any
manner which will cause Beneficiary to become ineligible for or lo suffer a reduction in,
or increase the cost of any benefits otherwise available to Beneficiary from any local,
state or federal governmental agency or enlity or any private agency, and the Trustee may
apply payments of income and principal, or cither, only for Beneficiary's needs not fu l ly
provided by governmental assistance or benefits.

Without being under any obligation to make any such payment, the Trustee in his sole
and absolute discretion shall have the power (bul not the duty) to expend such amounts of
net income (and, if appropriate in his sole and absolute judgment, the principal) of this
Trust as he deems appropriate for the following purposes to better the quality of life for
the Beneficiary: ( 1 ) Provide Beneficiary with spending money; (2) To pay for additional
food, clothing, shelter or health services not otherwise provided; (3) To pay reasonable
travel and related expenses of rclalivc and friends for ihe purpose of making periodic
visits to Beneficiary; (4) To pay reasonable travel and related expenses incurred in
permitting Beneficiary lo visi t relative and friends; (5) To pay for (or reimburse others for
the payment ol) reasonable expenses to assist Beneficiary in participation in recreational
and leisure programs, including an annual vacation or periodic outings that are not
provided where she resides; (6) To pay for sophisticated medical and dental diagnostic
work or treatment (and lo purchase insurance for such services) for Beneficiary if such
services are nol paid for by privale insurance, Medicaid, or any governmental authorises;
(7) to pay for supplementary services rendered to Beneficiary by Iheraplsls, teachers,
lutors and other professional persons. . . ; (8) to purchase items for Beneficiary's
enjoyment and comfort. . . ; (9) to pay for or provide items or benefits not furnished or
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paid for by any governmental authority.

In addition, if, in the opinion of the Trustee, Beneficiary is capable of independent or
semi-independent living, the Trustee is authori/.ed in his sole discretion to pay as much of
the ineome and principal as they deem appropriate for Beneficiary's support,
maintenance, education and comfort, including to purchase, at the sole discretion of the
Trustee, a permanent residence for Beneficiary without affecting Beneficiary's el igibil i ty
for public assistance. . . .

SIXTH: Upon the termination of said trust any accumulated income together with the
principal, shall be distributed as soon as practical by the Trustee to the Successor
Beneficiaries . . . in equal shares. . . . (Exhibit 8)

Also on August 16, 1995. the appellant and her late husband deeded their property in Boston to
the [P] Family Trust. Sec Exhibit 9.

In its legal memorandum, MassHcalth contends that the trustee has discretion to use both income
and principal for the appellant's benefit, and that all trust assets are therefore countable to her for
Massllealth purposes under 130 CMR 520.023(C)(l)(a). Further. MassHcalth argues that the
trust provisions that attempt to limit distributions to the appellant when they may affect her
el ig ibi l i ty for Mcdicaid must be disregarded pursuant to the Supreme Judicial Court's decision in
Cohen v. Commissioner of Div. of Med. Assistance. 423 Mass. 399 (1996). See Exhibit 7.

The appellant was represented at the hearing by an attorney, who appeared with the appellant's
son and two daughters. The attorney suggested that because the trust is irrevocable, the appellant
had no countable interest in it. He emphasized the trust language that limits distributions to the
appellant, arguing that it stands in contrast to "how the state views it" in this appeal.

The attorney also submitted documentation which shows that on January 16, 2013, one week
prior to hearing, the trustee deeded a 1% interest in the Boston property to the appellant's sister.
See Exhibit 11 . He explained that the sister, who is cognilivcly impaired and speaks no English,
has lived in the property for more than 16 years. He argued that the sister will be destitute if she
is not able to remain in the home.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On August 16, 1995, the appellant and her late husband established an irrevocable family

^ The attorney submitted four statements, signed by various neighbors, which attest that the sister has
lived at the property for many years. See Exhibit 12.
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trust, naming their son as sole trustee. The trust instrument includes the following
provisions:

a. The trust was created for the benefit of the appellant and her late husband; all sums
held in trust "shall be administered for the benefit of" the appellant and her late
husband (1|*| 2 and 3).

b. "The primary purpose of this Trust is to supplement, but not to supplant, what
benefits and services the Beneficiary may from time to time be eligible to receive by
reason of age, disability or other factors from federal, state and local governmental
and charitable sources" (H 5).

c. "Trustee has the discretion to use the income as he sees fit to meet the Beneficiary's
needs, until such time that any Beneficiary may be institutionalized in a nursing
home or a hospital. . . . f l j n the ease where one Beneficiary has died and the
surviving Beneficiary is institutionalized . . . , then at said time the income will be
distributed equally for the benefit of the [children]. The Trustee will, under no
conditions, have any discretion to distribute the principal to the Beneficiary or
Successor Beneficiary [the children] until the trust terminates which is at the death
of the last to survive of [appellant or her husband).1' (* 5}

d. "The Trustee is directed to investigate other sources of support available to
Beneficiary and to take whatever steps necessary to enroll the Beneficiary for such
benefits or assistance, To the extent alternate resources are available, the Trustee
shall not pay or apply any income or principal of this Trust either (1) as
reimbursement to any local, stale or federal governmental agency or instrumentality
or to any private agency which provides necessaries (including without limitation
food, lodging, medical care, clothing, education, supervision or treatment) for
Beneficiary (except to the extent such agency or instrumentality is not obligated to
provide such necessaries to Beneficiary) or (2) in any manner which will cause
Beneficiary to become ineligible for or to suffer a reduction in, or increase the cost
of any benefits otherwise available to Beneficiary from any local, state or federal
governmenlal agency or entity or any private agency, and the Trustee may apply
paymenls of income and principal, or either, only for Beneficiary's needs not fully
provided by governmenlal assislance or benefits" (<,[ 5).

e. The trustee "in his sole and absolute discretion shall have the power (but not the
duty) to expend such amounts of net income (and, if appropriate in his sole and
absolule judgmcnl, the principal)" of the Irusl to cover spending money; food.
clothing, shelter, or health services; travel expenses; recreational and leisure
programs; sophisticated medical and dental expenses; supplementary professional
services; items for "enjoyment and comfort"; and "items or bcnefils not furnished or
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paid for by any governmental authority" (^j 5).

f. ". . . fl]f in the opinion, of the Trustee, Beneficiary is capable of independent or
semi-independent living, the Trustee is authorized in his sole discretion to pay as
much of the income and principal as they deem appropriate for Beneficiary's
support, maintenance, education and comfort, including to purchase, at the sole
discretion of the Trustee, a permanent residence for Beneficiary without affecting
Beneficiary's eligibility for public assistance. . ." (^ 5).

2. On August 16, 1995, the appellant and her late husband deeded their property in Boston to
the family trust.

3. On September 21, 2012, a MassIIealth long-term care application was filed on the
appellant's behalf.

4. On October 25, 2012, MassIIealth denied the application after determining the appellant
had assets in excess of the $2.000 regulatory limit,

5. Apart from the trust assets, the appellant had $7,081 in a bank account.

6. The appellant filed a timely appeal on November 5, 2012.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in an irrevocable trust - defined as "a trust that cannot be in any way
revoked by the grantor1 - the amount countable to an applicant is determined as follows (130
CMR520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
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Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

In this ease the question is whether, considering the document as a whole, "[ajny portion ol" the
principal" held by the trust could "under any circumstances" be paid to or for the benefit of the
appellant. See 130 CMR 520.023(C). "fl]f there is a peppercorn of discretion, then whatever is
the most the beneficiary might under any state of affairs receive in the full exercise of that
discretion is the amount that is counted as available for Medicaid eligibility". Cohen v.
Commissioner of the Division of Medical Assistance. 423 Mass. 399, 413 (1996).

There is no question that the appellant has access to trust income; under Paragraph 5 of the trust
instrument, the trustee has wide discretion to distribute trust income to the appellant lor a variety of
purposes. As to the principal, there are conflicting provisions: While one clause prohibits distribution
of trust principal until after the termination of the trust (i.e., upon the appellant's death), another
provision - later in the same section - authorizes the trustee to use trust principal "if appropriate in
[the trustee's] sole and absolute judgment." The trustee is even authorized to use trust principal to
purchase a "permanent residence" for the appellant. See Exhibit 8. Reading the instrument as a
whole, it is clear that the trustee has more than a "peppercorn of discretion" to access both income and
principal for the appellant's benefit. This is so in spite of the trust language which purports to restrict
the trustee's authority to distribute trust funds when doing so would jeopardize the appellant's
eligibility for public assistance. See Cohen, supra at 416, 418,419-20, 424.

Accordingly, the agency properly considered the full value of the trust to be countable to the
appellant for purposes of her Massllealth eligibility. As the appellant had more than $7,000 in a
bank account (which was not disputed at hearing), her assets exceeded the regulatory l imi t even
without the trust. See 130 CMR 520.003. Massllealth properly denied the application for excess
assets. To that extent, this appeal is denied.

At hearing, however, the appellant offered evidence that the trustee of the family trust had
recently transferred a 1% interest in the real estate to the appellant's disabled sister, apparently in
an effort to render the property non-countable. As this was done just days before the hearing.
MassHealth has not yet had an opportunity to determine the effect of the transfer, if any, on the
appellant's eligibility. The appellant will have thirty days from the date of this decision to
provide MassHealth with evidence concerning the transfer to the sister and to verify that the
other remaining assets (not including the trust assets) have been spent down. Thereafter,
MassHeallh wi l l redetermine the appellant's eligibili ty.

This appeal is denied in part and remanded.
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Order for MassHealth

Appellant has thirty days from the date of this decision to provide MassHealth with (1) verification
that the non-trust assets have been spent down, and (2) documentation concerning the transfer of
interest in the property to the appellant's sister. Upon receipt of this documentation, MassHealth
will redetermine the appellant's long-term care eligibility while preserving the original application
date.

Implementation of this Decision

If this decision is not implemented within 30 days after the date hereon, you should contact your
MassIIeallh Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

cc: Chelsea MliC

Page 8 of Appeal No.: 1221777


