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This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 3, 2012, MassIIcalth denied appellant's application for
MassHealth benefits because MassHealth determined that assets held in Trust are countable and
exceed program limits (sec 130 CMR 520.003, 520.023 and Hxhibit 1). The appellant filed this
appeal in a timely manner on December 10, 2012 (see 130 CMR 610.015(8) and Exhibit 2).
Denial of assistance is valid grounds for appeal (see 130 CMR 610.032). A hearing was scheduled
for February 8, 2013. The hearing was postponed due to a snowstorm thai resulted in the closure of
the MassHealth Enrollment Center. The hearing was rescheduled and held on March 8, 2013. The
hearing record remained open until May 3, 2013 to allow the parties to submit legal memoranda,
which were timely received (Exhibits 7-10).

Action Taken by MassHealth

MassIIealth denied appellant's application for MassHealth benefits because MassHealth determined
that assets held in Trust are countable and exceed program limits.
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Issue

The appeal issue is whether Massllealth was correct, pursuant to 130 CMR 520.023, in determining
that assets held in Trust are countable to appellant.

Summary of Evidence

The Massllealth representative testified that appellant entered a skilled nursing facility on March
15, 2011. Appellant's husband is deceased. A Massliealth long term care application was
submitted on her behalf on October 24, 2012, seeking Massllealth eligibility beginning October 1.
2012. On December 3, 2012, Massllealth denied appellant's Massllcalth application due to assets
in excess of program limits comprised of $336,000 in real estate, $16,000 held in a Fidelity
account, and $250,000 in Treasury Bills held in Trust and deemed countable to appellant (Exhibit
1). At issue is a Trust created on October 27, 2005 (Exhibit 6). The Trust is irrevocable. By deed
dated October 27, 2005 (Exhibit 5), appellant and her husband transferred, for no consideration, a l/2

interest in their real estate to appellant as Trustee of the Irrevocable Trust. The Trust also contains
$250.000 in Treasury Bills, and $16,280.93 held in a Fidelity Account. Appellant is the Grantor
and Trustee.

The Trust provides the following:

Article 11 reads: "Grantor has created this Trust for the purpose of providing for herself and the
Beneficiaries designated herein all as detailed and specified herein.'1

Article III reads: ''During the Grantor's lifetime, the Trustees shall pay to the Grantor, no less
frequently than quarterly, all of the net income of the Trust Estate."

Article IV provides for distributions of Trust assets after appellant's death.

Article VI gives the Trustee discretionary power and authority to deal with Trust assets, to
administer, invest and reinvest in any properly, including real and personal property, stocks, bonds,
and other securities, investment companies and common trust funds, without the necessity of notice
to the Beneficiaries, in any state or jurisdiction, and whether or not of a kind or in a proportion
ordinarily considered suitable for fiduciary investments; to make secured or unsecured loans upon
such terms, conditions and provisions as the Trustee shall determine and, with respect to mortgages
and other securities held by the Trust Estate, to modify the terms thereof, to release partially, to
discharge, to foreclose upon and to purchase the same at foreclosure sales; to participate in any
reorganization, recapitalization, merger or similar transaction, and to give proxies or powers of
substitution for voting purposes; to own, lease, manage, sell and/or exchange any of the Trust
property; to loan or advance funds from the Trust Estate and to borrow funds from others upon such
terms and conditions as the Trustee deems advisable and to mortgage or pledge Trust assets as
security for the payment thereof; to determine, in accordance with reasonable accounting practices,
what shall belong and be chargeable to principal and what shall belong and be chargeable to
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income.

The Trust is silent as to distributions of principal during appellant's lifetime.

MassHealth analyzed the Trust under provisions of 42 USC §1396p(d), and 130 CMR 520.023(C),
as the Trust is irrevocable and dated after 1993. Specifically, MassHealth argues that there are
circumstances under the Trust provisions that would allow appellant to access the corpus of the
Trust, and therefore the resources are considered available and countable to appellant. Pursuant to
130 CMR 520.023(C)(l)(d), appellant's former home is held in an irrevocable trust that is available
to appellant as the income beneficiary; and therefore at a minimum, the home held in Trust is
countable to appellant. Citing Cohen v. Comm'r, Division of Medical Assistance, 423 Mass. 399,
416 (1996), MassHealth argues that because there are circumstances under which principal can be
made available or used for appellant's benefit, the Trust principal is countable in determining
appellant's MassHealth eligibility. Also citing Doherty v. Director of the Office of Medicaid, 74
Mass. App. Ct. 439, 443 (2009), MassHeallh concludes that although the Trust terms are silent as to
principal distributions, the Trust as a whole was created for the express purpose to provide for
appellant's care. Coupled with the broad Trustee authority to deal with Trust assets under Article
VI, there is no restriction on the Trustee's ability to convert the Trust principal to income producing
property such as an annuity, which would then be payable to appellant as the income beneficiary
under Article III, which also allows the Trustee to determine what is chargeable to principal or
income. In a response memorandum, MassHealth argues that the analysis of the Trust is governed
by the federal Medicaid statute dictating the treatment of trusts, case law interpreting the statute, as
well as the policy and purpose of the Medicaid program, as opposed to the common law of trusts.
MassHealth asserts that federal Medicaid law mandates a presumption that a self-settled, inter-
vivos trust established by an applicant of spouse or funded with an applicant's assets is countable in
an eligibility determination.

Appellant counsel submitted a memorandum of law in response to the MassHealth position
(Exhibit 8), and also submitted a response to the second MassIIealth memorandum (Exhibit 10).
Appellant argues that appellant is the income beneficiary of the Trust; however, Trust principal is
not countable to appellant. Specifically, appellant asserts that under the terms of the Trust, the
Trustee does not have the power to invade Trust principal for the income beneficiary. Citing
Restatement (Third) of Trusts, appellant argues that unless expressly provided by the terms of a
trust, a trustee has no power to invade principal for the benefit of the income beneficiary,1 and such
an invasion of principal would be a breach of the Trustee's fiduciary duty to the beneficiaries of the
Trust. Appellant further argues that the Trustee's power under Article VI "to determine, in
accordance with reasonable accounting practices, what shall belong and be chargeable to principal
and what shall belong and be chargeable to income," does not make principal available to appellant,
because the Trustee has a fiduciary obligation to allocate income to the income beneficiary, and
principal to the successive beneficiaries. Appellant asserts that the power to make adjustments
between principal and income under the Massachusetts Uniform and Principal and Income Act does

1 Appellant counsel cites several times to Comment d (2007), §49 of the Restatement, but did not provide
a copy of the section or comment.
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not make principal available to appellant. With regard to appellant's real estate, appellant argues
that 130 CMR 520.023{C)(l)(d) does not apply because the real estate held in Trust is not available
to appellant, and her interest in Trust income should be considered nothing more than a lite estate
interest.

In a response memorandum, appellant asserts that there are no circumstances under 42 U.S.C.
§1396p(d)(3)(B)(i), and §1396p(d)(3)(B)(i), and in contrast with Cohen, that would allow appellant
access to Trust principal, because the Trustee lacks discretion to pay principal to appellant. Citing
Ford v. Commr'r of Division of Medical Asst., 74 Mass. App. Ct. 1:28 Decision 08-P-2091
(October 19, 2009), appellant reiterates that absent Trustee discretion to pay principal to appellant.
the maximum amount available is /ero. Counsel concludes that general provision of Trust law
imposing fiduciary- obligations on the Trustee must be considered in addition to Federal and Stale
Medicaid laws and regulations. Absent a specific power to invade Trust principal, the Trustee
cannot breach the fiduciary duty to successive beneficiaries. Appellant also argues that conversion
of Trust principal to an income producing annuity does not create a scenario in which Trust
principal is available to appellant because the real estate held in Trust would first need to be sold.
As the Trust holds only a !/> interest in the subject real estate, no market exists for the sale of !/> of a
home. Even if the 1/2 interest could be sold, conversion to an annuity would inherently include a
return of principal to appellant apportioned in every annuity payment, which would again be a
fiduciary breach because the Trustee cannot pay principal to appellant.

Findings of Fact

Based on a preponderance of the evidence, I find the following;

1. Appellant entered a skilled nursing facility on March 15, 2011.

2. Appellant's husband is deceased.

3. A MassHeallh long term care application was submitted on appellant's behalf on October
24, 2012, seeking MassHealth eligibility beginning October 1, 2012.

4. On December 3, 2012, MassHealth denied appellant's MassI lealth application due to assets
in excess of program limits and deemed countable to appellant (Hxhibil 1).

5. Assets are held in an irrevocable Trust created on October 27, 2005.

6. By deed dated October 27, 2005, appellant and her husband transferred, for no
consideration, a I/a interest in their real estate to appellant as Trustee of the Irrevocable
Trust.

7. The real estate interest held in Trust is valued at $336,000.

8. Trust principal also includes $250.000 in Treasury Bills, and $16,280.93 held in a Fidelity
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Account.

9. Article II reads: "Grantor has created this Trust for the purpose of providing for herself and
the Beneficiaries designated herein all as detailed and specified herein."

10. Article I I I reads: "During the Grantor's lifetime, the Trustees shall pay to the Grantor, no
less frequently than quarterly, all of the net income of the Trust Estate.'"

11. Article IV provides for distributions of Trust assets after appellant's death.

12. Article VI gives the Trustee discretionary power and authority to deal with Trust assets, to
administer, invest and reinvest in any property, including real and personal property, stocks,
bonds, and other securities, investment companies and common trust funds, without the
necessity of notice to the Beneficiaries, in any stale or jurisdiction, and whether or not of a
kind or in a proportion ordinarily considered suitable for fiduciary investment; to make
secured or unsecured loans upon such terms, conditions and provisions as the Trustee shall
determine and, with respect to mortgages and other sccurilies held by the Trust Estate, to
modify the terms thereof, lo release partially, to discharge, to foreclose upon and to
purchase the same at foreclosure sales; lo participate in any reorganization, recapitalization,
merger or similar transaction, and to give proxies or powers of substitution for voting
purposes; to own, lease, manage, sell and/or exchange any of the Trust property; to loan or
advance funds from the Trust Estate and to borrow funds from others upon such terms and
conditions as the Trustee deems advisable and to mortgage or pledge Trust assets as security
for the payment thereol"; to determine, in accordance with reasonable accounting practices,
what shall belong and be chargeable to principal and what shall belong and be chargeable to
income.

13. The Trust is silent as to distributions of principal during appellant's lifetime.

Analysis and Conclusions of Law

In the case at hand, there are no factual disputes; rather, the issues revolve around the interpretation
of the language, or lack thereof, of the various Trust provisions involved. The Trust is properly
considered in the context of both slate and federal law applying to trusts created after 1993, ol"
which pertinent sections follow:

Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states:

In the case of an irrevocable trust, if there are any circumstances under which
payment from the trust could be made to or for the benefit of the individual, the
portion of the corpus from which, or the income on ihe corpus from which,
payment to the individual could be made shall be considered resources available
to the individual, and payments from that portion of Ihe corpus or income
(emphasis added).
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Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or after August
11, 1993, and follows in pertinent part with emphasis added:

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest)
of an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and are treated
in accordance with the transfer rules at 130 CMR 520.019(0).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facility resident wi l l be considered
a transfer for less than fair-market value and treated in accordance with the transfer
rules at 130 CMR 520.019(G).

Following arc Trustee powers and provisions pursuant to the Trust:

Article II reads: "Grantor has created this Trust for the purpose of providing for herself and the
Beneficiaries designated herein all as detailed and specified herein."

Article 111 reads: "During the Grantor's lifetime, the Trustees shall pay to the Grantor, no less
frequently than quarterly, all of the net income of the Trust Estate."

Article IV provides for distributions of Trust assets after appellant's death.

Article VI gives the Trustee discretionary power and authority to deal with Trust assets, to
administer, invest and reinvest in any property, including real and personal property, stocks, bonds.
and other securities, investment companies and common trust funds, without the necessity of notice
to the Beneficiaries, in any state or jurisdiction, and whether or not of a kind or in a proportion
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ordinarily considered suitable for fiduciary investments; to make secured or unsecured loans upon
such terms, conditions and provisions as the Trustee shall determine and, with respect to mortgages
and other securities held by the Trust Estate, to modify the terms thereof, to release partially, to
discharge, to foreclose upon and to purchase the same al foreclosure sales; to participate in any
reorganization, recapitalization, merger or similar transaction, and to give proxies or powers of
substitution for voting purposes; to own, lease, manage, sell and/or exchange any of the Trust
property; to loan or advance funds from the Trust Estate and to borrow funds from others upon such
terms and conditions as the Trustee deems advisable and to mortgage or pledge Trust assets as
security for the payment thereof; to determine, in accordance with reasonable accounting practices,
what shall belong and be chargeable to principal and what shall belong and be chargeable to
income.

The Trust is silent as to distributions of principal during appellant's lifetime.

Appellant argues that in the absence of a specific Trust provision that allows the Trustee to invade
Trust principal for the benefit of the income beneficiary, a breach of fiduciary duty would ensue. In
support of this conclusion, counsel refers to the Restatement (Third) of Trusts2, and specifically to a
comment in a footnote of the Restatement. As the MassHealth attorney notes, the Trust must be
analyzed under the provisions of the Federal Law and MassIIealth regulations, not under general
Trust laws. I find that the Trust provisions, and the lack of specific Trust provisions restricting the
distribution of Trust principal to appellant, considered collectively, create circumstances in which
the appellant can exercise discretion to access Trust principal.3 In the absence of a specific clause
precluding the invasion of Trust principal for the appellant's benefit, the Trustee has unlimited
power to access Trust principal for appellant's benefit during her lifetime. Under Article VI, the
Trustee has broad powers to determine what is to be considered an asset and what is to be
considered income. A straight forward reading of this power allows the Trustee to pay herself from
principal by exercising the discretion to characterize the payment as income. There is also nothing
precluding the Trustee from converting Trust principal to income producing property such as an
annuity, regardless of whether part of an annuity payment includes the return of principal as the
Trustee has broad discretion to determine what is to be characterized as Trust income and what is to
be characterized as Trust principal. Moreover, Article VI allows the Trustee to make both
unsecured and secured loans, and to loan or advance funds from the Trust Estate, upon such terms
and conditions as the Trustee deems advisable, without the necessity of notice to the beneficiaries,
and whether or not of a kind or in a proportion ordinarily considered suitable for fiduciary
investments. In fully exercising this discretion, appellant as Trustee can make the entire corpus of
the Trust available to herself, on her own terms, without security or ordinary fiduciary constraint.
and without the consent of the beneficiaries. As Trustee, appellant can distribute the entire corpus
of the Trust to herself, in an arrangement "concocted for the purpose of having your cake and eating it
too."1 As such, Trust principal counts in a Medicaid eligibility determination."1

2 S e e f n . 1 .
See Doherty, a "clause may not be read in isolation; rather, it must be construed and qualified in l ight ol"

the trust instrument as a whole."
See Cohen v. Commissioner of Div. of Mud Assistance, 423 Mass. 399, 4 1 6 (1996).
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Appellant's argument that a specific Trust provision must allow the invasion of principal when
the Trust is otherwise silent also appears contrary to provisions of Massachusetts General Law at
Chapter 190B, Article 7, Section 7-40 I f Powers of Fiduciary']. This section of the Massachusetts
Uniform Probate Code6 specifies a wide range of Trustee actions in which a Trustee may
properly engage unless restricted by the Trust document, and provides: "Except as restrieted or
otherwise provided by the will, deed or other instrument creating a trust or by an order in a
formal proceeding, a trustee acting reasonably for the benefit of the interested persons may,
without court authorization or confirmation, properly:7

1 See Lebow v. Commissioner of Div. of Med, Assistance. 433 Mass. 171 , 177-178 (2000): "The issue is
not whether the trustee has the authority to make payments to the grantor at a particular moment in t ime.
Rather, if there is any state of affairs, at any time during the operation of the trust, that would permit the
trustee to distribute the assets to the grantor, those assels count in calculat ing the grantor's Medicaid
el ig ib i l i ty ."

'' G.L. Chapter 190B, Article 1, Section 1-102(4), the Code provides that part of its purpose is to facilitate
use and enforcement of certain trusts.

7 The complete list includes the power to: hold and retain property of the trust inc lud ing land in another
state, unt i l judging that disposition of the property should be made, and the properly may be retained
even though it includes property in which the trustee is personally interested; receive additions to the
trust from fiduciaries or other source; continue or participate in the operation of any business or other
enterprise; acquire an undivided interest in property in which the trustee, in any fiduciary capacity, holds
an undivided interest; invest and reinvest principal and income in any property the trustee determines,
and without l imi t ing the generality of the foregoing, invest in (i) shares of an investment company or in
shares or undivided portions of any common trust fund established by the trustee and ( i i ) policies of l i fe
or endowment insurance or annui ty contracts on the life of any beneficiary of the trust or of any person in
whose life such beneficiary has an insurable interest; deposit trust funds in a slate or federally insured
financial inst i tut ion, i n c l u d i n g 1 operated by the trustee; acquire or dispose of property, including land in
another state, for cash or on credit, at public or private sale, and manage, develop, improve, exchange,
partition, change the character of, abandon or demolish property; make ordinary or extraordinary repairs
or alterations in buildings or other structures; demolish any improvements; and raze existing or erect new
party walls or buildings; subdivide, develop, or dedicate land to public use; adjust boundaries; adjust
differences in valuation on exchange or partition by giving or receiving considerations; and dedicate
easements to public use without consideration; enter for any purpose into a lease as lessor or lessee, with
or without option to purchase or renew, for a term wi th in or extending beyond the term of the trust; enter
into a lease or arrangement for exploration and removal of minerals or other natural resources or enter
into a pooling or uniti /alion agreement; grant an option involving disposition of an estate asset and take
an option for the acquisition of any asset; vote a security, in person or by general or limited proxy; pay
calls, assessments, and any other sums chargeable or accruing against or on account of securities; sell or
exercise stock subscription or conversion rights; consent, directly or through a committee or other agent,
to the reorganization, consolidation, merger, dissolution, or liquidation of a corporation or other business
enterprise; hold uncertificated securities as more ful ly provided in section 14B of chapter 203; insure the
property of the trust against damage or loss and the trustee against liability with respect to third persons;
borrow money with or without security to be repaid from the trust property or otherwise and in
connection therewith mortgage or otherwise encumber any property on any conditions the trustee
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Pay any sum distributable to a beneficiary by paying I he sum to the beneficiary or
by paying the sum for the use of the beneficiary to the guardian, conservator or
custodian of the beneficiary or, if none, to a relative or other person having
custody of the beneficiary.

Silence with regard to Trustee powers, and in this ease as to how those powers pertain to the
distribution of principal, docs not restrict a Trustee to acting only within specified powers
enumerated in the Trust document as appellant asserts. Except as restricted by the Trust
document, the Trustee can pay any sum distributable to a beneficiary of the Trust. Looking to
these provisions of the Uniform Probate Code for guidance as to the use and enforcement of the

o

Trust at hand, it is evident that the Trustee's broad powers enumerated under Article VI of the
Trust, unrestricted by the Trust document as to principal, allow the Trustee broad discretion to
distribute Trust principal to the vested income beneficiary. Absent such a restriction, and under
the terms of the Trust at hand, 1 find no reason to conclude that such a distribution would result
in a breach of fiduciary duty.9

As the MassIIealth attorney notes, '^Congress and courts have recognized and rejected the use of
trusts as devices to shelter assets lor the benefit of the family members while simultaneously
obtaining taxpayer funded Medieaid benefits." The Massachusetts Supreme Court and the
Appellate Courts have provided guidance in the interpretation of the federal and state laws
regarding trusts and the "any circumstances" test mandated by bolh federal and state law that does
effectively create a presumption that a self-settled, inter vivos trust established by an applicant or

determines even if the term of the loan may extend beyond the term of the trust; pay or contest any claim;
settle a claim by or against the trust or its property by compromise, arbitration, or otherwise; and release,
in whole or in part, any claim belonging to the trust to the extent the claim is uncollectible; pay taxes,
assessments, compensation of the trustee, and other expenses incurred in the collection, care,
administration, and protection of the estate; allocate items of income or expense to either ineoine or
principal, as permitted or provided by law, including creation of reserves out of income for depreciation,
obsolescence, or amortization, or for depletion in mineral or timber properties; allot in or towards
satisfaction of any payment, distribution, or division, in any manner the trustee determines, any property
at its then current fair market value; hold trusts and shares undivided or at any time hold them or any of
them set apart one from another; employ persons, including attorneys, auditors, investment advisors, or
agents, even though they are associated with the trustee, to advise or assist in the performance of
administrative duties; act upon their recommendation without independent investigation, and instead of
acting personally, employ agents to perform any act of administration, whether or not discretionary^
prosecute or defend actions, claims, or proceedings in any jurisdict ion for the protection of trust property
and of the trustee in the performance of fiduciary duties; and execute and del iver all instruments that w i l l
accomplish or facili tate the exercise of the powers vested in the trustee.

K See in. 6.
g Both parties cite to Ford v. Commr'r of Division of Medical Asst.. 74 Mass. App. Ct. 1:28 Decision 08-P-
2091 (October 19, 2009). However, the Court in this case does not provide guidance as to whether or not a
Trustee must have written authority enumerated in the Trust document to distribute Trust principal to a
vested income beneficiary.
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spouse or funded with an applicant's assets is countable in an eligibility determination.10 The Trust
principal in this case is countable as the Trust tails the "any circumstances" test under 130 CMR
520.023(C)(1)(a) read within the context of 42 U.S.C. 1396p (d)(3)(B)(i), because the Trustee has
more than a "peppercorn" of discretion to make the entire corpus of the Trust available for
appellant's benefit. " Appellant's former home held in an irrevocable Trust is therefore available
to appellant, and is not subject to exemptions at 130 CMR 520.007(G}(2), or 520.007(G)(8).

The appeal is DENIED.

Order for MassHealth

None.

Sec generally: Cohen v. Commissioner of Div. of Mad Assistance, 423 Mass. 399. 416 (1996)
{explaining that the rule lor self-settled trusts is addressed to an arrangement "concocted for the purpose
of having your cake and eating it too); Doherty v. Director of the Office of Medicaid. 74 Mass. App. Ct.
439. 443 (2009) (Mcdica id applicants are prohibited from receiving publ ic heal th care assistance whi l e
also preserving assets for (heir heirs through (he use of a trust which purported to cut off applicant 's
abi l i ty to access the trust principal) ; Victor v. Massachusetts Executive Office of Health & Human
Services, Mass. App. Ct. 1, 28 Decision 09-P-1361 (July 21. 2010) (Court upheld the Agency's
determination (hat a trust established by the applicant 's husband during his l i fe t ime but funded by (he
husband's Last Wi l l £ Testament, was nonetheless countable to the applicant in an e l ig ib i l i t y
determination; and I.ebow \\ of Div. of Med. Assistance, 433 Mass. 171, 173 (2000),
(Medic-aid applicants are expected to deplete their own resources before obtaining assistance from the
government).
1 1 See Cohen, "if there is a peppercorn of discretion, then whatever is the most the beneficiary might
under an\e of affairs receive in the fu l l exercise of thai discretion is the amount that is counted as
avai lable for Medieaid el igibi l i ty."
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Thomas J. Goode
Hearing Officer
Board of Hearings

cc:

MassHealth Representative; Ms. Nancy Ila/lett
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