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APPEAL DECISION

Appeal Decision: Approved

Decision Date: 05/30/2013

MassHealth Rep.: Eileen Smith

Issue:

Hearing Date:

Appellant Rep.:

Eligibility

03/27/2013

Hearing Location: Chelsea
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated January 30, 2013, MassHealth determined that the
appellant is not eligible for MassHealth because her assets are over the program
limit. (130 CMR 520.000; Exhibit 1). The appellant's husband, acting under
authority granted through a power of attorney, appealed this decision in a timely
manner. (130 CMR 610.015(6); Exhibit 2; Exhibit 3). Denial of assistance is valid
grounds for appeal. (130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth.

Issue

Whether MassHealth was correct in determining that the appellant is not eligible
for MassHealth.
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Summary of Evidence

The MassHealth representative, trom the Chelsea MassHealth Enrollment Center,
testified that MassHealth received an application tor long-term care benefits on
September 24, 2012. The appellant entered a long-term care facility on August
14, 2012 and was looking for coverage as of that date. MassHealth denied the
application on October 30, 2012 for failure to provide information necessary to
complete the application. The appellant appealed that decision and the issue
was resolved allowing MassHealth to process the application honoring the original
date. The appellant has a home in trust that MassHealth determined was a
countable asset. The appellant has a spouse residing in the community who also
resides in that home. The MassHealth representative testified that if the home
were not in trust, it would not be countable as it is used as the principal place of
residence for the community spouse. However, MassHealth was required to apply
the trust rules to this home as it is in trust. The trust was created in October 2006
and the appellant has assets in the trust in addition to her home. The MassHealth
representative presented a monthly maintenance needs allowance worksheet
that was incorporated into the hearing record as Exhibit 5. This worksheet
determined that the appellant's spouse needed an additional income of $86.85
to remain in the community. (Exhibit 5).

The MassHealth representative testified that in addition to the trust assets which
include the appellant's home, the appellant has assets totaling $173,253 that are
not in the trust. (Testimony; Exhibit 1) . The assets in the trust total $439,257 which
provided the appellant with a total of $612,510 in assets. (Testimony; Exhibit 1).
While the appellant and the community spouse were allowed to keep $117,120,
the appellant still had assets over that amount. (Testimony; Exhibit 1). Therefore,
MassHealth determined that the appellant was not eligible for MassHealth.

The MassHealth representative testified that a withdrawal from an account
associated with the trust of approximately $85,000 was used to provide gifts to the
appellant's grandchildren. The MassHealth representative testified that providing
these gifts went beyond the terms of the trust. Providing gifts in violation of the trust
provisions assisted MassHealth in determining that the trust assets were accessible
to the appellant and the community spouse.

The appellant's spouse appeared in person with an attorney. Counsel for the
appellant argued that MassHealth should not count the trust as it was funded
more than 5 years ago and it is irrevocable. A brief from counsel for the appellant
and a copy of the trust were incorporated into the hearing record as Exhibit 6.
The trust was initially funded with CDs and the appellant's home in Reading,
Massachusetts. (Testimony; Exhibit 6). The trust is irrevocable, the appellant can
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receive net income from the trust quarterly but cannot receive principal trom the
trust. (Testimony; Exhibit 6). The beneficiaries of the trust are the appellant's sons.
The appellant and her spouse are allowed to occupy the real estate held in trust
and can receive income from the trust. (Testimony; Exhibit 6). One of the
appellant's sons passed away leaving the one living as the sole beneficiary. The
appellant's daughter-in-law was named co-trustee upon the passing of her
husband as a trustee cannot serve alone if they are also a beneficiary. (Exhibit 6).
Counsel for the appellant acknowledges that the trustee can amend the trust.
However, the trustee cannot expand the rights of any beneficiary and there are
limitations on the purpose of such amendments. (Testimony; Exhibit 6). Counsel
for the appellant argued that it would be a breach of the Trustee's fiduciary duty
to amend the trust in a way that would impact the rights of the beneficiaries.
(Testimony; Exhibit 6). Counsel for the appellant concludes that the assets in the
irrevocable trust are not countable for the appellant or her spouse because
neither party can receive a distribution of those assets under any circumstances.
(Exhibit 6). Additionally, the transfer of assets into the trust is beyond the look back
period for determining whether a disqualifying transfer occurred. (Exhibit 6).
Counsel for the appellant did not dispute the calculation of the patient paid
amount or the asset allowance provided for the community spouse.

The record was held open as MassHealth wanted their legal division to review the
brief and evidence presented by counsel for the appellant at the hearing.
(Exhibit 7). A brief from MassHealth was incorporated into the hearing record as
Exhibit 8. A brief from counsel for the appellant was incorporated into the hearing
record as Exhibit 9.

In their brief, MassHealth argues that the Trustee breached its fiduciary duty by
closing a CD held in the trust and distributing the funds to the appellant's
grandchildren. (Exhibit 8). The breach of that duty negates arguments presented
by the appellant regarding the fiduciary duty or discretion of the trustee. (Exhibit
8). Additionally, MassHealth argues that the closing of the CD and distribution of
assets was a disqualifying transfer for MassHealth to assess once the appellant's
assets are reduced. (Exhibit 8). MassHealth argues that the trust is a self-settled
inter vivos trust, funded by the appellant and the community spouse. Therefore,
the portion of the trust attributable to the assets of the applicant or spouse shall be
considered available. (Exhibit 8). MassHealth argued that the right to income
from the trust and occupancy of the home make both income and principal
available to the appellant. (Exhibit 8).

MassHealth argued that the provision in the trust not allowing the appellant or
spouse the right to principal distributions is not controlling under Medicaid law.
(Exhibit 8). Looking at the entire instrument, MassHealth determined that the trust is
countable because the appellant and spouse retained control over the principal
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with the right to occupy the home for which they paid to maintain and claimed
payments of real estate taxes on their personal income tax return. (Exhibit 8).
MassHealth determined that the power of appointment retained by the appellant
and her spouse gave them control over the distributions of the trust and rights and
interest in the trust assets. (Exhibit 8). MassHealth determined that the appellant
and her spouse were sole lifetime beneficiaries of the trust. (Exhibit 8). MassHealth
argued in the alternative that if it is determined that the trust principal is not
countable, then the appellant and her spouse made disqualifying transfers as
they paid to maintain the home and paid real estate taxes for the home. (Exhibit
8). Additionally, the transfer of funds from the trust to the appellant's
grandchildren would also need to be considered as a disqualifying transfer.
(Exhibits).

In the response brief, counsel for the appellant argued that claiming a deduction
for payment of property tax on the home was allowable as the Internal Revenue
Service takes the position that when a Donor retains the right to the income in a
trust that they created and funded, they will pay the income tax on the income
from the trust. (Exhibit 9). This provision also applies to income tax deductions for
the property. (Exhibit 9). Therefore, it was appropriate for the appellant and her
spouse to report the tax attributes of the trust. (Exhibit 9). Counsel for the
appellant did compare the right to occupy the home to a life estate in that
retaining the right to occupy the home provides an individual with certain
financial obligations such as the payment of real estate taxes. (Exhibit 9). Counsel
for the appellant argued that under both Doherty v. Director of the Office of
Medicaid and Cohen v. Commissioner of the Division of Medical Assistance, the
analysis rests on a determination of what the Donors can receive from the Trustee
exercising its discretion and fiduciary duties. (Exhibit 9). However, in this case it is
only the income earned by the trust that the Donors can receive. (Exhibit 9). The
right to occupy cannot be converted into larger rights and if a creditor were to
step into the shoes of the Donor, it would only receive the right to occupy the
premises. (Exhibit 9).

Counsel for the appellant noted that the transfer of principal to parties not listed
as beneficiaries, the appellant's grandchildren, was not true. (Exhibit 9). The
distribution made in March 2012 was only made to the appellant's son, one of the
listed beneficiaries. (Exhibit 9). Counsel for the appellant provided a check
showing proceeds paid to the appellant's son and an affidavit from the
appellant's son explaining his distribution. (Exhibit 9). The son to whom the check
was made became the sole beneficiary after the death of his brother. The
beneficiary deposited the distribution into an account that he shares with his wife
and counsel argues that what the appellant's son did with the funds after that
point is immaterial unless it was to effectuate a cure. (Exhibit 9). Counsel for the
appellant also argues that the closing of the CD cannot be considered a transfer
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as the CD itself was already subject to a disqualifying transfer penalty period
when it was transferred into the trust. (Exhibit 9). Therefore, it cannot be subject to
a second penalty period. (Exhibit 9).

Counsel for the appellant agreed that this was a self-settled inter vivos trust.
However, the argument that the trust principal is presumed countable is not
accurate as the trustee has no discretion to distribute principal to the appellant or
community spouse. Instead, the trustee is specifically prohibited from making
such a distribution. (Exhibit 9). Counsel for the appellant argued that the
suggestion that the appellant has a remedy by conveying the property back to
herself ignores the fact that such action is contrary to the terms of the trust. (Exhibit
9). Counsel for the appellant acknowledges that the appellant and the
community spouse are entitled to income from the trust but argues that they are
not entitled to any assets in the Trust. Therefore, the trust should not be treated as
a countable asset.

Findings of Fact

Based on a preponderance of the evidence, I find the following;

1. The appellant applied for MassHealth long-term care on September 24, 2012
seeking coverage as of August 14, 2012.

2. The appellant has a spouse residing in the community and in October 2006
they created an irrevocable trust. The appellant transferred her home and
other liquid assets into the trust.

3. MassHealth determined that the assets in the trust totaled $439,257.

4. MassHealth also determined that the appellant had assets totaling $173,253
that were not in the trust.

5. The appellant and her spouse are the Donors of the trust.

6. The appellant and her spouse are not allowed to revoke or amend the trust.

7. The appellant and her spouse are allowed to receive income from the trust
quarterly.

8. The appellant and her spouse have the right to occupy the home in the trust.

9. The appellant's sons are the beneficiaries of the trust. When one son passed
away, the son living became the sole beneficiary of the trust.

Page 5 of Appeal No.: 1303305



10. When the appellant's son passed away, his wife was appointed as co-trustee
as the trust requires that there be two trustees when on is a beneficiary.

1 1 . The appellant cannot receive principal from the trust, only income.

12. The appellant is not a beneficiary or trustee so does not have access to the
assets other than having the opportunity to receive income from the trust.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130 CMR
515.002).

Pursuant to 130 CMR 520.023(A)(l)(b), the look-back period for transfers into or
from trusts is 60 months for trusts where all or any portion of the trust income or
principal cannot under any circumstances be paid to or for the benefit of the
nursing facility resident. This trust was created in 2006, well before the 60-month
look back period. (130 CMR 520.023(A)(1J). The appellant had access to
income from the trust, not principal. The appellant did not dispute the possible
availability of income and including this in determining the appellant's eligibility.
The appellant's sons are the only beneficiaries of the trust. The appellant has no
interest in the trust property except the opportunity to reside in the home and
receive income.

MassHealth based their decision on the appellant's ability as donor to appoint a
new trustee should one be necessary. However, that is one of the only rights of
the appellant other than the right to income and occupancy of the home and
MassHealth fails to demonstrate how the power to appoint a trustee coincides
with the ability to access trust assets. The regulations at 130 CMR
520.023(C)(l)(a) state that any portion of the principal or income from the
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principal (such as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset. The
appellant did not deny being able to receive income while presenting
evidence that she cannot receive any principal. Therefore, the trust principal is
not a countable asset. (130 CMR 520.023(C)[1)).

While the regulations at 130 CMR 520.023(C)(2) speak to a portion of principal or
income not being able to be paid to or for the benefit of the nursing-facility
resident to be treated as a transfer, this comes after the provision about the look-
back period. Although MassHealth did not consider this as a transfer but an
asset, they failed to present an argument to clearly demonstrate how the
appellant can access anything other than income from this trust. I agree with
the appellant that this trust was created well before the look-back period and
the appellant can only receive income from the trust. (130 CMR 520.023).
Additionally, the transfer of funds from the trust to the sole beneficiary in 2012
was well within the terms of the trust and cannot be considered a disqualifying
transfer. Therefore, the decision made by MassHealth counting the trust as a
countable asset was not correct. (130 CMR 520.023). This part of the appeal is
approved.

Although the trust is not a countable asset for purposes of MassHealth eligibility,
at the time of the application the appellant had excess assets beyond those in
the trust, totaling $173,253. As noted by MassHealth at the hearing, the
appellant was allowed to keep $117,120. However the $173,253 exceeds that
limit by $56,113. As stated on the notice issued by MassHealth, the appellant can
reduce those assets to become eligible for MassHealth without violating the
transfer of resource provisions or incur medical bills that equal the amount of
excess assets. (130 CMR 520.004(A)). It was not clear at the hearing whether the
appellant did spend down those additional assets. Therefore, this part of the
appeal is denied as MassHealth was correct in determining that the appellant
had excess assets.

An applicant whose countable assets exceed the asset limit of MassHealth
Standard, Essential, or Limited may be eligible for MassHealth:

(a) as of the date the applicant reduces his or her excess assets
to the allowable asset limit without violating the transfer of
resource provisions for nursing-facility residents at 130 CMR
520.019(F);or

(b) as of the date, described in 130 CMR 520.004(C), the
applicant incurs medical bills that equal the amount of the
excess assets and reduces the assets to the allowable asset
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limit within 30 days after the date of the notification of excess
assets. (130CMR520.004(A)).

The appellant received a notice of excess assets and clearly did not spend
down all of those assets as some were not countable. (130 CMR 520.000).
However, this decision will provide the appellant with the opportunity to spend
down those assets within 30 days after the date of this decision as the appellant
did file for a fair hearing and the effective date of any adjustments to the
appellant's eligibility status will be the date on which all eligibility conditions
were met, regardless of when the supporting evidence was submitted. (130
CMR 520.004(A); 130 CMR 610.071 (A)). If the appellant does not present
evidence that the assets totaling $56,113 were spent down, MassHealth will then
determine the appellant's eligibility as of the first day of the third month prior to
the date of the application if the appellant had medical bills from the long-term
care facility from that date. (130 CMR 520.004)).

This appeal is approved in part and denied in part.

Order for MassHealth

Determine the appellants eligible for MassHealth by not counting the trust assets
as available and countable to the appellant. Provide the appellant with 30 days
from the date of this decision to spend down the additional assets. If the
appellant fails to present evidence regarding an asset spend down, determine
the appellant's eligibility as of the first day of the third month prior to the date of
the application if the appellant had medical bills from that date.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Implementation of this Decision

ff this decision is not implemented within 30 days after the date of this decision,
you should contact your MassHealth Enrollment Center. If you experience
problems with the implementation of this decision, you should report this in writing
to the Director of the Board of Hearings at the address on the first page of this
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decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Ms. Nancy Hazlett
Appellant Representative: \e 9 of Appeal No.: 1303305


