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APPEAL DECISION

Appeal Decision: Approved Issue: 130 CMR 520.003,
520.022

Decision Date: 05/23/2013 Hearing Date: 04/18/2013

MassHealth Rep.: Paul Kccgan Appellant Rep.:

Hearing Location: Chelsea MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118F, Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated February 1. 2013, MassHealth denied the appellant's application tor
MassHealth benefits because MassHealth determined that appellant's assets held in trust are
countable and exceed the limits of the MassIIealth program (130 CMR 520.003, 520.022 and
Exhibit 1). Appellant tiled this appeal in a timely manner on February 21, 2013 (130 CMR 610.015
and Exhibit B). Denial of assistance is valid grounds for appeal (130 CMR 610.032). The record
was left open until May 16, 2013 to give the parties an additional opportunity to submit materials in
support of their respective positions (Exhibit 9).

Action Taken by MassHealth

MassIIealth denied the appellant's application for MassHealth based on excess assets.

Issue

The appeal issue is whether Masslleallh was correct, pursuant to 130 CMR 520.022, in determining
that the trust assets are countable to appellant?
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Summary of Evidence

Appellant was admitted to a nursing facility in July 2012 and applied lor MassHealth on August 3,
2012 seeking an August 1, 2012 start date. The MassHealth representative testified that appellant
owns $321,309 in assets held in a trust, and $1,727 in bank assets. lie noted that the asset limit for
the appellant's family size is $2,000, thus the appellant's assets exceed the limits of the MassIIealth
program. The trust at issue was established on August 5, 2005 and is irrevocable (Exhibit 5). The
MassHealth Legal Department reviewed the provisions of the trust, and submitted memoranda
stating that the trustee had discretion under certain circumstances to distribute principal to the
appellant, and that trust principal is therefore countable to appellant (Exhibit 7).

The appellant is the settler of the (rust, her daughter Staecy is the trustee and her surviving children
(and the issue of any not surviving children) are the beneficiaries (Exhibit 5).

The relevant provisions of the trust are found in Articles 1.0 and 14.0, which provide, in pertinent
part, as follows:

1.0 Distributions Purina the Settlor's Eife

1.1 During the lifetime of the Settlor, the Trustee shall not make any distributions
of Trust principal or income to the Settlor for any reason under any circumstances. .

14.0 Irrevocability

14.1 The Settlor hereby relinquishes all power to alter, amend, or revoke any
provisions of this Trust. This Trust shall be irrevocable.

(Exhibits).

Appellant was represented by her attorney. Appellant asserts that the plain language of the trust
prohibits distributions of principal and income to the appellant, and prohibits any alterations to the
trust. She further argues that the plain language of the applicable regulations treat trust assets which
cannot be distributed to the applicant as non-countable. She argues that when statutory or
regulatory language is clear, courts should not look beyond the plain meaning of the statute or
regulations.

The appellant further notes that in November 1994 the Health Care Financing Administration
(IICFA), now called Centers for Medicare and Mcdicaid Services, the federal agency responsible
for issuing regulations implementing federal health care law, issued Transmittal Letter No. 64 to
assist states in implementing OBRA 1993, a federal law that deals with the treatment of trusts and
transfers of assets for Medicaid purposes. Transmittal Letter No. 64 stales, in pertinent part:
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32^9.6.C Irrevocable Trust - Payments From All or Portion of Trust Cannot, under Any
Circumstances. Be Made to or for the Benefit of the Individual. When all or a portion of the corpus
or income on the corpus of a trust cannot be paid to the individual, treat all or any such portion or
income as a transfer of assets for less than fair market value, per instructions in see. 3258IT.

In treating these portions as a transfer oi'assets, the date of the transfer is considered to be:

• The date the trust was established; or,
• If later, the date on which payment to the individual was foreclosed.

(Bxhibi t3 , p. 7).

Appellant argues that with the trust at issue here, there are no circumstances, remote or otherwise,
that would permit the trustee to distribute principal to her. The trustee has no discretion to make
distributions to the appellant, and thus the trust assets are not countable (Exhibits 3 and 5).

Massliealth relies on 130 CMR 520.023, and Cohen v. Comm'rol'the Div. of Medical Assistance.
423 Mass. 399 (1996) in determining that trust assets are countable. Specifically, Massliealth
asserts that despite Article 1.0 of the trust purporting to disallow distributions of income and
principal to, or on behalf of, the applicant, trust assets were used to pay the appellant's assisted
living fees. MassHealth argues that during the period of January 1, 2012 through July 31, 2012,
appellant's daughter withdrew $46.600 from the trust account to pay for appellant's assisted living
fees, and that thus the trustee believes there arc circumstances under which payment from the trust
can be made to or for the benefit of the applicant (Exhibits 7 and 8).

Appellant's attorney submitted a supplemental memorandum of law in a timely manner (Exhibit
10). The appellant asserts that Massllealtlrs basic contention is that funds from the trust were
used on behalf of the appellant, and therefore the trust assets should be considered countable.
MassI Icalth bases its position not on language contained in the trust itself, but rather on the fact that
distributions were made from the trust to the beneficiary, appellant's daughter, who deposited the
funds into her own bank account and subsequently paid for some of her mother's care from this
account. Appellant further states that MassHealth relies on a letter dated August 21, 2012 from
appellant's daughter stating that the daughter paid her mother's rent with money from the
irrevocable trust (Exhibit 6). The appellant argues that under Article 4 of the trust, distributions are
permitted to the appellant's children. The appellant's children, therefore, arc the beneficiaries of
the trust. Once a distribution has been made to a child, the child owns the funds. How the child
chooses to use these funds is his or her own decision. Appellant argues that there is no evidence
that there exists an agreement, written or oral, regarding the use of the trust assets. The Cohen
"circumstances" that must exist (permitting distributions of trust principal to an applicant) must
exist within the language of the trust, and not in some extrinsic series of events. Appellant
concludes that appellant parted with ownership of the trust assets when she funded the trust in 2005
(Exhibit 10).

Page 3 of Appeal No.: 1303372



Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant was admitted to a nursing facility in July 2012 and applied for Massllealth on
August 3, 2012 seeking an August 1, 2012 start date.

2. At issue is $321,309 held in a trust.

3. The trust at issue was established on August 5, 2005 and is irrevocable (Exhibit 5).

4. Appellant is the settler of the trust, her daughter Stacey is the trustee and her surviving
children (and the issue of any not surviving children) arc the beneficiaries (Exhibit 5).

5. The relevant provisions of the trust are found in Articles 1.0 and 14.0, which provide, in
pertinent part, as follows:

1.0 Distributions During the Settlor's Life

1.2 During the lifetime of the Settlor, the Trustee shall not make any distributions
of Trust principal or income to the Settlor for any reason under any circumstances. .

14.0 Irrevocability

14.1 The Settlor hereby relinquishes all power to alter, amend, or revoke any
provisions of this Trust. This Trust shall be irrevocable.

6. Appellant's daughter Stacey utilized distributions from the trust to her to pay
appellant's assisted living fees (Exhibits 4, 6, 8).

7. Article 4 of the trust permits distributions to the appellant's children.

Analysis and Conclusions of Law

Under Massllealth regulations, any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of
the individual is a countable asset. Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are countable income (130 CMR
52().023(C)).

At issue in this case is MassHealuYs determination that the appellant has available assets in
excess of the allowable limit under Massllealth regulations. Specifically, Massllealth
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determined that the appellant retained access to assets placed in an irrevocable trust in August
2005. The appellant contends that under the terms of the trust the trustee has no discretion to
distribute principal or income to her (Exhibits 3 and 10). MassHealuYs basic contention is that
funds from the trust were used on behalf of the appellant, and therefore the trust assets should be
considered countable (Hxhibit 7).

I have reviewed the trust as a whole and I find that the trust assets are not available to the appellant.
1 agree with appellant's position that the plain language of the trust prohibits distributions of
principal and income to the appellant, and prohibits any alterations to the trust. (Exhibi t 5, Articles
1.0 and 14.0). MassI Icalth appears to base its position nol on language contained in the trust itself,
but rather on the undisputed fact that distributions were made from the trust to the beneficiary,
appellant's daughter, who deposited the funds into her own bank account and subsequently paid for
some of her mother's care from this account (Exhibits 4, 6, and 8). There is no evidence of any
agreement, written or oral, regarding how appellant's daughter would use trust distributions. 1
agree with the Massl leallh position that the "circumstances" test as set forth in Cohen requires thai
those circumstances permitting distributions of principal to an applicant must exist wi th in the
language of the trust document itself, not in some extrinsic series of events. To conclude otherwise
\\ould render the transfer regulations meaningless {130 CMR 520.019). If an applicant made an
outright cash gift to a child and applies for Massl Icalth ten years later (outside of the look-back
period), Massl Icalth could not attribute those assets to an applicant, even if the funds were being
utili/cd to pay an applicant's expenses (130 CMR 520.018).

The court in Doherty v. Director, 74 Mass. App. Ct. 439 (2009) specifically stressed that it had "no
doubt that self-settled, irrevocable trusts may. if so structured, so insulate trust assets that those
assets will be deemed unavailable." I conclude that the trust here does exactly that. Accordingly. I
conclude that the trust assets arc not countable to appellant for MasslIcallh purposes (130 CMR
520.023(C)).

This appeal is APPROVED.

Order for MassHealth

Rescind notice dated February 1, 2013 and do not count trust assets in eligibility determination.
Notify appellant.
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Implementation of this Decision

If this decision is not implemented within 30 days after the dale of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you shouJd report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

SaraE. McGrath
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Nancy Hazlett, Chelsea MassHealth Enrollment Center
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