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APPEAL DECISION

Appeal Decision: Denied Issue: Long Term Care

Decision Date: 12/31/13 Hearing Date: 07/24/2013

MassHealth Rep.: J. Thomas Appellant Rep.:

Hearing Location: Springfield MassHealth Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E,
Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated 03/27/2013, MassHealth informed the appellant that it denied her
long term care (LTC) benefits because she had more countable assets than MassHealth
benefits allow (130 CMR 520.003, 520.004; Exhibit 1). A timely appeal was filed on the
appellant's behalf by her power of attorney (POA) on 04/08/2013, appointing Kevin
Sullivan, Esq., as her appeal representative (130 CMR 610.015(6); Exhibit 2C).

Denial of assistance is valid grounds for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is not eligible for MassHealth LTC benefits.

Issue

The issue is whether MassHealth was correct in determining that the appellant is not
eligible for long term care benefits because her assets exceed the program limit.
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Summary of Evidence

The MassHealth representative, from the Springfield MassHealth Enrollment Center,
testified that MassHealth received an application on 10/18/2012 seeking MassHealth LTC
benefits starting on 10/01/2012. The appellant is 75 years of age and is not married. She
was admitted into a long-term care facility on 04/02/2012 and privately paid until the date
she is seeking MassHealth benefits (Exhibits 6 and 7). A request for verifications was
sent to the appellant's representative on 10/30/2012 seeking verification of various items.
The verifications were not received and the application was denied on 11/30/2012. The
denial was not appealed. Some of the verifications were received on 01/18/2013 and that
became the reapplication date. All verifications were received by MassHealth on
03/27/2013, and the application was denied on the same date based on a determination
that the appellant has assets in excess of the program limit ($2,000.00 for a single
individual) (Exhibits 1 and 8-10).

MassHealth counted the assets as $206,865.00, which was comprised of a bank account
with a balance of $265.00 and trust, the principal of which the MassHealth representative
testified is countable. The appellant was the grantor/donor of the trust, which was created
on 09/12/2007 and was funded with real estate with an assessed value of $208,600.00
(Exhibits 11-13). The MassHealth representative testified that that the language of the
trust made it countable because there are circumstances under which the appellant may
access the principal. As a result, the entire amount of the trust is countable.

The MassHealth representative submitted a memorandum written by a MassHealth
attorney asserting that the trust contains the following terms which allow the appellant the
ability to reach the principal:

Article 1.2: The purpose of this trust is to manage my assets and to use them to
allow me to live in the community as long as possible.

Article 1.3: The trust created by this agreement shall be irrevocable. I may not
revoke or amend this agreement in any way. My co-trustees, however, may at any
time, or from time to time, amend any administrative provisions of this trust by any
instrument in writing signed and acknowledged by my co-trustees for purposes of
the trust dealing with the management and administration of the trust, and in no
event shall any such amendment affect, enlarge or shift any beneficial interest
created hereunder.

Article 2.1: If any property is placed in trust during my life, my co-trustees may pay
me or may pay on my behalf as much of the income of the trust as they shall
determine in their sole and non-reviewable discretion to be necessary for my care
and well-being. Any income not so paid may be accumulated and added to the
principal. Except as provided in paragraph 2.2 below, the principal shall be held
until the termination of this trust.
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Article 2.2: During my lifetime I shall have the power to appoint from time to time,
by any instrument in writing by myself or by my legal representative, all or any part
of the trust property then on hand to any one or more charitable or non-profit
organizations over which I have no controlling interest, whether or not organized
for a purpose specified in section 170(c) of the Internal Revenue Code of 1986,
but excluding any federal, state or local government or any subdivision,
department or agency thereof.

Article 3.1: Termination of trust. This trust shall terminate upon the earlier of (a)
my death or (b) determination by my co-trustees, at their sole discretion, that the
trust should be terminated.

Article 3.2: Disposition upon termination: Upon termination of this trust, my co-
trustees shall: a) Upon the death of [the appellant], sell the house and proceeds to
be divided equally among the following nieces and nephews:...

Article 4.1 (b): I may appoint successor and additional trustees...

Article 4.4: General powers of trustee. In addition to all common law and statutory
authority, my trustee, except as otherwise provided, shall have power without
approval of any court an in any manner it considers advisable:...(e) to sell,
mortgage, exchange, lease, or otherwise dispose or encumber any property on
any terms, no purchaser being bound to see the application of any proceeds and
whether or not the effect thereof extends beyond the term of this trust; (h) to
determine what part of the trust property is income and what part is principal;...

The trust is Exhibit 13 and the MassHealth legal memorandum is Exhibit 14.

The MassHealth representative argued that the plain reading of the language in the trust
shows that the appellant can access the principal; and therefore the entire principal is
countable in an eligibility determination (Exhibits 14, 16-20).

The appellant's power of attorney was represented at the hearing by an attorney.1
Counsel explained that the assets at issue in this appeal were transferred to an
irrevocable trust beyond the relevant look back period. There was no dispute as to the
value of the trust principal or the balance of the appellant's other asset, the bank account.
He argued that the terms of the trust allow the appellant to reach the income only; and
there has been no income disbursed. Counsel argued that the terms of the trust make it
impossible for the appellant to reach the principal under any circumstances (Exhibits 16-
19).

1 See Exhibits 2 and 4.

Page 3 of Appeal No.: 1305949



Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant is 75 years of age and is not married. She was admitted to a skilled
nursing facility on 04/02/2012.

2. The appellant applied for MassHealth long term care benefits 10/18/2012 seeking
benefits starting on 10/01/2012.

3. A request for verifications was sent to the appellant's representative on 10/30/2012
seeking verification of various items. The verifications were not received and the
application was denied on 11/30/2012. The denial was not appealed. Some of the
verifications were received on 01/18/2013 and that is the reapplication date.

4. On 03/27/2013 MassHealth denied the appellant's application for LTC benefits
based on a determination that the appellant has assets in excess of the program
limit. MassHealth counted the assets as $206,865.00, which is comprised of a bank
account with a balance of $265.00 and the principal of a trust.

5. The appellant's representative did not dispute that the $265.00 bank balance as the
appellant's countable asset.

6. The appellant executed an irrevocable trust on 09/12/2007 and it was funded with
real estate owned by the appellant with an assessed value of $208,600.00.

7. The appellant is grantor of the trust.

8. In the language of the trust, the appellant refers to herself as a "co-trustee."

9. The appellant is a beneficiary of the trust.

10. The relevant language of the trust is as follows:

Article 1.2: The purpose of this trust is to manage my assets and to use them
to allow me to live in the community as long as possible.

Article 1.3: The trust created by this agreement shall be irrevocable. I may
not revoke or amend this agreement in any way. My co-trustees, however,
may at any time, or from time to time, amend any administrative provisions of
this trust by any instrument in writing signed and acknowledged by my co-
trustees for purposes of the trust dealing with the management and
administration of the trust, and in no event shall any such amendment affect,
enlarge or shift any beneficial interest created hereunder.
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Article 2.1: If any property is placed in trust during my life, my co-trustees
may pay me or may pay on my behalf as much of the income of the trust as
they shall determine in their sole and non-reviewable discretion to be
necessary for my care and well-being. Any income not so paid may be
accumulated and added to the principal. Except as provided in paragraph 2.2
below, the principal shall be held until the termination of this trust.

Article 2.2: During my lifetime I shall have the power to appoint from time to
time, by any instrument in writing by myself or by my legal representative, all
or any part of the trust property then on hand to any one or more charitable or
non-profit organizations over which I have no controlling interest, whether or
not organized for a purpose specified in section 170(c) of the Internal
Revenue Code of 1986, but excluding any federal, state or local government
or any subdivision, department or agency thereof.

Article 3.1: Termination of trust. This trust shall terminate upon the earlier of
(a) my death or (b) determination by my co-trustees, at their sole discretion,
that the trust should be terminated.

Article 3.2: Disposition upon termination: Upon termination of this trust, my
co-trustees shall: a) Upon the death of [the appellant], sell the house and
proceeds to be divided equally among the following nieces and nephews:...

Article 4.1 (b): I may appoint successor and additional trustees...

Article 4.4: General powers of trustee. In addition to all common law and
statutory authority, my trustee, except as otherwise provided, shall have
power without approval of any court an in any manner it considers advisable:
... (e) to sell, mortgage, exchange, lease, or otherwise dispose or encumber
any property on any terms, no purchaser being bound to see the application
of any proceeds and whether or not the effect thereof extends beyond the
term of this trust; (h) to determine what part of the trust property is income
and what part is principal;...

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services to
MassHealth members (See 130 CMR 515.002). The regulations governing MassHealth
at 130 CMR 515.000 through 522.000 (referred to as Volume II) provide the
requirements for noninstitutionalized persons aged 65 or older, institutionalized persons
of any age, persons who would be institutionalized without community-based services,
as defined by Title XIX of the Social Security Act and authorized by M.G.L. c. 118E, and
certain Medicare beneficiaries (See 130 CMR 515.002). The appellant in this case is
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an institutionalized person. Therefore, the regulations at 130 CMR 515.000 through
522.000 apply to this case (See 130 CMR 515.002).

Pursuant to 130 CMR 520.023(A)(1)(b), the look-back period for transfers into or from
trusts is 60 months for trusts where all or any portion of the trust income or principal
cannot under any circumstances be paid to or for the benefit of the nursing facility
resident. This trust was created in 2007, before the 60-month look back period (See
130 CMR 520.023(A)(1)). The appellant does not dispute that she has access to
income from the trust; and if there is income from the trust, the appellant did not dispute
having MassHealth consider that in calculating a patient paid amount.

Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states:

In the case of an irrevocable trust, if there are any circumstances under
which payment from the trust could be made to or for the benefit of the
individual, the portion of the corpus from which, or the income on the
corpus from which, payment to the individual could be made shall be
considered resources available to the individual, and payments from that
portion of the corpus or income.

MassHealth regulations at 130 CMR 520.023 apply to trusts or similar legal devices
created on or after August 11,1993, and follows in pertinent part:

(C) Irrevocable Trusts.

(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable
trust made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable
trust made to another and not to or for the benefit of the nursing-facility
resident are considered transfers of resources for less than fair-market
value and are treated in accordance with the transfer rules at
130CMR520.019(G).

(d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of the
trust is a countable asset. Where the home or former home is an asset
of the trust, it is not subject to the exemptions of
130 CMR 520.007(G)(2) or 520.007(G)(8).
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(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility resident
will be considered a transfer for less than fair-market value and treated in
accordance with the transfer rules at 130 CMR 520.019(G).

Relevant language of the trust follows:

Article 1.2: The purpose of this trust is to manage my assets and to use them to
allow me to live in the community as long as possible.

Article 1.3: The trust created by this agreement shall be irrevocable. I may not
revoke or amend this agreement in any way. My co-trustees, however, may at
any time, or from time to time, amend any administrative provisions of this trust
by any instrument in writing signed and acknowledged by my co-trustees for
purposes of the trust dealing with the management and administration of the
trust, and in no event shall any such amendment affect, enlarge or shift any
beneficial interest created hereunder.

Article 2.1: If any property is placed in trust during my life, my co-trustees may
pay me or may pay on my behalf as much of the income of the trust as they shall
determine in their sole and non-reviewable discretion to be necessary for my
care and well-being. Any income not so paid may be accumulated and added to
the principal. Except as provided in paragraph 2.2 below, the principal shall be
held until the termination of this trust.

Article 2.2: During my lifetime I shall have the power to appoint from time to
time, by any instrument in writing by myself or by my legal representative, all or
any part of the trust property then on hand to any one or more charitable or non-
profit organizations over which I have no controlling interest, whether or not
organized for a purpose specified in section 170(c) of the Internal Revenue Code
of 1986, but excluding any federal, state or local government or any subdivision,
department or agency thereof.

Article 3.1: Termination of trust. This trust shall terminate upon the earlier of (a)
my death or (b) determination by my co-trustees, at their sole discretion, that the
trust should be terminated.

Article 3.2: Disposition upon termination: Upon termination of this trust, my co-
trustees shall: a) Upon the death of [the appellant], sell the house and proceeds
to be divided equally among the following nieces and nephews:...

Article 4.1 (b): I may appoint successor and additional trustees...
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Article 4.4: General powers of trustee. In addition to all common law and
statutory authority, my trustee, except as otherwise provided, shall have power
without approval of any court an in any manner it considers advisable:...(e) to
sell, mortgage, exchange, lease, or otherwise dispose or encumber any property
on any terms, no purchaser being bound to see the application of any proceeds
and whether or not the effect thereof extends beyond the term of this trust; (h) to
determine what part of the trust property is income and what part is principal;...

Mass Health's argument is correct. For Medicaid purposes, treatment of trusts
established on or after August 11, 1993 are governed by 42 U.S.C. §!396p(d) et seq. as
codified in 130 CMR 520.023. Under 42 U.S.C. §!396p(d)(2)(A) an individual shall be
considered to have established a trust if assets of the individual were used to form all or
part of the corpus of the trust and if the trust was created other than by will. Here, the
appellant is the donor of the trust which was established other than by will on
September 12, 2007. The appellant transferred the real estate she individually owned
located in Webster, Massachusetts into the trust. Thus, this is a self-settled, inter vivos
trust.

Under 42 U.S.C. §1396p(d)(2)(B) the portion of the trust attributable to the assets of the
appellant shall be considered available. When as here, only the assets of the appellant
were transferred into the trust, then all assets of the trust shall be considered available.
Federal Medicaid law concerning the treatment and countability of trusts dictates that
regardless of (i) the purpose of the trust; (ii) whether the trustees have any discretion;
(iii) enumerated restrictions concerning distributions; and (iv) any restrictions on the use
of trust distributions, self-settled, inter vivos trusts established by an appellant or
spouse, or funded with an appellant's assets are countable. 42 U.S.C. §
1396p(d)(2)(A)(B) and (C). At its most basic, therefore, the terms of a trust must
essentially disprove a presumption of countability. 42 U.S.C. § 1396p et seq.; see also
generally Family trust of Massachusetts. Inc. v. United States, U.S. App. D.C._, No. 12-
5360 (June 28, 2013) ("Under statutory "trust-counting" rules, a trust corpus is generally
counted as an asset for the purpose of the eligibility limits.")(Citations omitted).

42 U.S.C. §1396p(d)(3)(A) provides that the corpus of a revocable trust shall be
considered resources available to the appellant. In the case of irrevocable trusts,
federal law dictates that MassHealth apply the "any circumstances" test, which is
defined as: (i) if there are any circumstances under which payment from the trust could
be made to or for the benefit of the individual, the portion of the corpus from which, or
the income on the corpus from which, payment to the individual could be made shall be
considered resources available to the individual,... 42 U.S.C. 1396c(d)(3)(B). These
provisions of federal Medicaid law are reflected in MassHealth regulation 130 CMR
520.023.

MassHealth correctly argued that the assets held in the trust are countable. Here, the
appellant is the donor and sole vested lifetime beneficiary of the trust. Pursuant to
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Article 2.1 the appellant is entitled to distributions of income and has under Article 2.3,
the "right to use and occupy any residence," that is the trust corpus. The interests of the
appellant's nieces and nephew in Article 3.2(a), vest, if at all, only upon the death of the
appellant. Thus, at best, the nieces and nephews are contingent beneficiaries.
Arguably, the trust is revocable because Article 3.1 gives the trustee discretion to
terminate the trust. There is no provision in the trust concerning distribution of trust
assets in the case of termination except upon the death of the appellant. Therefore,
upon termination of the trust during the appellant's lifetime, the property would revert to
her, rendering the trust revocable, and assets in a revocable trust are countable. 130
CMR 520.023(8); 42 U.S.C. § 1396p(d)(3)(A). Since a plain reading of the trust shows
that the home is available under the trust's terms, it is a countable asset. 130 CMR
520.023. Such an interpretation is consistent with the federal Medicaid statute, and
case law interpreting the same, dictating that self-settled inter vivos trusts are fully
countable in a Medicaid eligibility determination. 42 U.S.C. § 1396p(d) et seq.

Even if the trust were considered irrevocable, it is nonetheless countable. Medicaid law
requires that for irrevocable trusts that a determination must be made if there are any
circumstances under which trust assets can be deemed available to the appellant. 130
CMR 520.023(C)(1)(a); 42 U.S.C. § !396p(d)(3)(B)(i) (emphasis added); 42 U.S.C.
§1396p(d)(2)(C)(ii). This determination is made without regard to any limiting provisions,
a trustee's discretion or general trust law or principles.

42 U.S.C. § 1396p(d)(2); Lebow v. Comm'r of Div. of Med. Assistance. 433 Mass. 171,
172 (2001). Medicaid case law explicitly dictates that limiting provisions arc disregarded
as they are meant to "defeat Medicaid ineligibility standards." Cohen v. Comm'r of the
Div. of Med. Assistance. 423 Mass. 399. 416 (1996); Doherty v. Director of the Office of
Medicaid, 74 Mass. App. Ct. 439 (2009) (trust must be read as a whole without reliance
on a single provision); see also Ford v. Comm'r of the Div. of Med. Assistance. Mass.
App. Ct. 1:28 Decision 08-P-2091 (October 19, 2009)(Upholding the Agency's
determination that all trust assets were countable and rejecting Plaintiffs argument
that the trust principal was not countable because the trustee claimed he did not
currently have discretion to distribute principal). Thus, the provision in Article 2.1 stating
that principal shall be held in the trust until it is terminated, and the failure to include in
Article 3 a provision concerning the disposition of trust assets if the trustee elects to
terminate the trust during the appellant's lifetime, are not controlling.

The Cohen Court unequivocally stated that countable assets in trusts include all assets
available to the appellant, while disregarding any limitation on discretion. Cohen, supra
at 416. 418, 419-420, 424. The SJC reiterated in Lebow that: "The issue is not whether
the trustee has the authority to make payments to the grantor at a particular moment in
time. Rather, if there is any state of affairs, at any time during the operation of the trust,
that would permit the trustee to distribute trust assets to the grantor, those assets count
in calculating the grantor's Medicaid eligibility." (Emphasis in original). 433 Mass. 171,
177-178 (2001). 'it is against public policy to permit a man to tie up his own property in
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such a way that he can still enjoy it but prevent his creditors from reaching it." US. v.
Murray, 217 F.3d 59,65 (2QOO)(quoting 2A Scott & Fletcher, The Law of trusts § 156, at
167 (4th ed. 1987); also citing Cohen v. Comm 'r of the Div. of Med Assistance. 423
Mass. 399 (1996){explaining that the rule for self-settled trusts is addressed to an
arrangement "concocted for the purpose of having your cake and eating it too"); see
also Dohertv v. Director of the Office of Medicaid. 74 Mass. App. Ct. 439, 443 (2009);
see also generally Victor v. Massachusetts Executive Office of Health & Human
Services. Mass. App. Ct. 1:28 Decision 09-P-1361 (July 21, 2010)(Court upheld
MassHealth's determination that a trust established by the appellant's husband during
his lifetime but funded by the husband's Last Will & Testament, was nonetheless
countable to in an eligibility determination); see generally Hedlund v. Wisconsin Dept. of
Health Services. Wis. Ct App., No. 2010AP3070, Oct. 12, 2011) (Medicaid appellant
who, seventeen years prior, transferred assets to her children and the children funded
the assets into an irrevocable trust for the appellant's benefit was available for
Medicaid purposes); Lebow v. Comm'r of Div. of Med. Assistance. 433 Mass. 171, 172
(2000) (Under the Medicaid program, "individuals are expected to deplete their own
resources before obtaining assistance from the government.").

There are additional circumstances under the trust demonstrating that all trust assets
are available. The appellant retained substantial control over the trust and its assets.
For example, under Article 6.5, the appellant can reacquire the trust principal by
substituting property of an equivalent value. Under Article 4, the appellant can remove
and appoint trustees. There is nothing in Article 4.1 precluding the appellant from
appointing herself as trustee. Similarly, the appellant retained a Power of Appointment
under Article 2.2. Had the appellant actually divested herself of an interest in the
principal, such power of appointment would be meaningless. In addition, the trustee has
broad power and authority under Article 4.4 to, among other things, invest income and
principal without legal limitation; sell, mortgage or dispose of any property on any terms;
determine what part of trust property is income or principal; and borrow or lend any
amounts. Consequently, there is nothing precluding the trustee from converting the
value of the principal into an income producing product such as an annuity, and
pursuant to Article 2.1, the appellant is entitled to income distributions. 130 CMR
520.023(C)(1 )(a); see generally G.L. c. 203, §25A ("The trustee under a will or other
instrument may , if the trust does not otherwise provide, invest the income or principal
of the trust fund in policies of life or endowment insurance or annuity contracts, issued
by a life insurance company duly authorized to transact business in the commonwealth
pursuant to chapter one hundred and seventy-five, on the life of any beneficiary of the
trust or on the life of any person in whose life such beneficiary has an insurable
interest.") This is exactly the type of "peppercorn of discretion" envisioned by the
Cohen Court supporting a finding that the appellant's trust is fully countable. 423 Mass,
at 413 ("If there is a peppercorn of discretion, then whatever is the most the beneficiary
might under any state of affairs receive in the full exercise of that discretion is the
amount that is counted as available for Medicaid eligibility"). Accordingly, all assets in
the trust are countable in an eligibility determination.
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This appeal is denied

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with
Chapter 30A of the Massachusetts General Laws. To appeal, you must file a complaint
with the Superior Court for the county where you reside, or Suffolk County Superior Court,
within 30 days of your receipt of this decision.

Marc Tonaszuck
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Monique Garreffi
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