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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: LTC Excess Assets 

Decision Date: 11/4/13 Hearing Date: 06/13/2013 

MassHealth Rep.:   Appellant Rep.: Counsel 

Hearing Location:  Taunton 
MassHealth 
Enrollment Center  

  

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated March 29, 2013 MassHealth denied the appellant's long-term care (LTC) 
application for MassHealth benefits because MassHealth determined that the appellant’s assets 
exceed program limits for MassHealth eligibility. (see 130 CMR 520.003, 520.004, 520.023 and 
exhibit 1).  The appellant filed this appeal in a timely manner on April 11, 2013. (see 130 CMR 
610.015(B) and Exhibit 2).  Denial of assistance is valid grounds for appeal (see 130 CMR 
610.032). 
 
Action Taken by MassHealth  
 
MassHealth denied the appellant's LTC application for MassHealth benefits because MassHealth 
determined that the appellant’s assets exceed program limits.  
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.004 and 
520.023, in determining that the appellant’s assets exceed program limits for MassHealth eligibility.  
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Summary of Evidence 
 
A MassHealth representative testified that on February 14, 2013 MassHealth received a long-term 
care application on behalf of the appellant. (exhibit 5).  On February 20, 2013 MassHealth sent a 
request for verification of information that was complied with timely.  The appellant entered the 
nursing facility on October 12, 2012 and the nursing facility is seeking coverage effective January 
1, 2013.  The appellant verified total assets in the amount of $215,062.88 consisting of $2,827.54 in 
life insurance, $1,735.34 in bank account(s) and $210,500.00 in a Trust. (exhibit 5).  At issue is the 
Trust valued at $210,500.00 that MassHealth has determined is countable.  Through a notice dated 
March 29, 2013 MassHealth denied the appellant's long-term care (LTC) application for 
MassHealth benefits because MassHealth determined that the appellant’s assets exceed program 
limits for MassHealth eligibility. (exhibit 1).  The appellant is 88 years old. 
 
In support of its position, MassHealth submitted a legal memorandum from the agency’s legal unit. 
(see exhibit 5).  By a deed dated May 27, 2005 the appellant (the Donor/Grantor), for no 
consideration, transferred his real estate into a Trust, the “E.D.B. Irrevocable Trust”1 (the Trust).  
The deed states that the appellant shall have the “exclusive rights to occupy the premises, to lease, 
let or license the same, and shall be entitled to all rents, fees or profits generated from said premises 
but without the right to partition.  During the life of the Grantor, [the appellant] shall bear the cost 
of all insurance, maintenance fees, charges and expenses relating to the premises and shall pay 
taxes, assessed or imposed with respect thereto, and all principal and interest on any mortgage 
thereon.”  The appellant is the Grantor/Donor and the Trustee is L.J.B. (see exhibit 5). 
 
MassHealth determined the corpus of the Trust countable primarily for the following reasons: (1) 
the appellant has the power to accelerate/terminate the Trust; (2) the power to appoint corpus 
(remove or add principal); (3) the power to rent and receive income from the rent; (4) reside in the 
premises during his lifetime; (5) the obligation to pay taxes and mortgage fees on the premises and 
(6) the Trustee can sell the corpus and purchase income producing assets benefitting the appellant.  
While the appellant asserts he does not have authority to exercise dominion and control over the 
Trust corpus the plain language of the Trust indicates otherwise.  In essence, the appellant has 
sheltered an asset that either would have available to the appellant to pay for his care or in the 
alternative an asset that MassHealth would have been able to place a lien.  By placing the home in 
the Trust, the appellant attempts to circumvent MassHealth eligibility criteria and otherwise 
establish MassHealth eligibility; which the MassHealth regulations do not allow for. (see exhibit 5). 
 
In the brief submitted by Counsel for the appellant, Counsel asserts that the corpus of the Trust is 
not available to the appellant under any circumstances and not countable towards MassHealth 
eligibility determination.  Counsel asserted that while the appellant may have a special power of 
appointment, the power, if exercised, applies only to a limited group of individuals and does not 
amount to the appellant having control over the corpus of the Trust.  Counsel asserted that the fact 
that the Trustee in the case at hand does not have the authority to distribute the corpus of the 
Trustee to the appellant distinguishes the appellant’s case from Doherty v. Director of the Office of 

                                            
1 Initials are being utilized to preserve confidentiality. 
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Medicaid, 74 Mass.App.Ct 439 (2009) (provision allowing Trustee discretion to terminate the Trust 
and distribute assets to the beneficiaries).  Also a right to reside in the property does not in any way 
translate to the appellant having rights over the corpus of the Trust. (see exhibit 6). 
 
MassHealth’s legal opinion was provided to Counsel for the appellant at the day of the hearing.  
The hearing record remained open until July 9, 2013 for Counsel for the appellant to respond to the 
legal opinion and until July 30, 2013 for MassHealth to respond. (exhibit 7).  Both submissions 
were received timely. (exhibits 8 and 9). 
 
In his submission, Counsel for the appellant indicated that the appellant stands by his previous 
submission and re-iterates that the corpus of the Trust is not countable.  He asserted that although 
there was a provision allowing the appellant to reside in the home, the appellant does not have 
access to the corpus of the Trust and under no circumstance may the principal/corpus of the Trust 
be returned to the appellant.  Counsel asserted that the transfer of the home occurred prior to the 
look back period and cannot be countable when determining MassHealth eligibility.  Counsel 
asserted that aside from the Trust aspect of it, the appellant has reduced his countable assets by 
paying for his care in the nursing facility. (see exhibit 8). 
 
MassHealth responded that the Agency stands by its determination that the corpus of the Trust 
along with any income earned is countable. (see exhibit 9).  MassHealth indicated that Doherty is 
controlling with respect to the case at hand where the appellant has not divested himself of all 
control and interest in the real estate property at issue. (Id.). 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. On February 14, 2013 MassHealth received a long-term care application on behalf of the 
appellant.   

 
2. On February 20, 2013 MassHealth sent a request for verification of information that was 

complied with timely.   
 

3. The appellant entered the nursing facility on October 12, 2012 and the nursing facility is 
seeking coverage effective January 1, 2013.   

 
4. The appellant verified total assets in the amount of $215,062.88 consisting of $2,827.54 in 

life insurance, $1,735.34 in bank account(s) and $210,500.00 in a Trust. (exhibits 1 and 5).   
 

5. At issue is the Trust valued at $210,500.00 that MassHealth has determined is countable.   
 

6. Through a notice dated March 29, 2013 MassHealth denied the appellant's long-term care 
(LTC) application for MassHealth benefits because MassHealth determined that the 
appellant’s assets exceed program limits for MassHealth eligibility. (exhibit 1).   
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7. The appellant is 88 years old. 
 

8. By a deed dated May 27, 2005 the appellant (the Donor/Grantor), for no consideration, 
transferred his real estate into a Trust, the “E.D.B. Irrevocable Trust” (the Trust).   

 
9. The appellant has the power to accelerate/terminate the Trust. (exhibit 5). 

 
10. The appellant has the power to appoint corpus (remove or add principal). (exhibit 5). 

 
11. The appellant has the power to rent and receive income from the rent. (exhibit 5). 

 
12. The appellant has the power to reside in the premises during his lifetime. (exhibit 5). 

 
13. The appellant has the obligation to pay taxes and mortgage fees on the premises. (exhibit 5). 

 
14. The appellant has the power to require the Trustees to terminate the Trust by accelerating 

the remainder provisions of the Trust Fund and distributing all principals as if the appellant 
had then died. (exhibit 5). 

 
15. The beneficiaries are the appellant’s three children L.J.B., K.L. and P.C., one of these 

children being the Trustee/POA. (exhibit 5). 
 

16. The appellant has the right to any income produced from the asset. (exhibit 5). 
 

17. The Trustee can sell the corpus and purchase income producing assets benefitting the 
appellant. (exhibit 5). 

 
Analysis and Conclusions of Law 
 
130 CMR 520.003: Asset Limit 
(A) The total value of countable assets owned by or available to individuals aplying for or 
receiving MassHealth Standard, Essential, or Limited may not exceed the following limits: 

(1) for an individual — $2,000; and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — $3,000. 

(B) The total value of countable assets owned by or available to individuals applying for or 
receiving MassHealth Senior Buy-In, as described in 130 CMR 519.010: MassHealth Senior 
Buy-In, or MassHealth Buy-In, as described in 130 CMR 519.011: MassHealth Buy-In, may not 
exceed the following limits: 

(1) for an individual — in calendar year 2011, $6,680 and, in calendar year 2012, $6,940; 
and 
(2) for a couple living together in the community where there is financial responsibility 
according to 130 CMR 520.002(A)(1) — in calendar year 2011, $10,290 and, in calendar 
year 2012, $10,410. 
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130 CMR 520.004: Asset Reduction 
(A) Criteria. 

(1) An applicant whose countable assets exceed the asset limit of MassHealth Standard, 
Essential, or Limited may be eligible for MassHealth 

(a) as of the date the applicant reduces his or her excess assets to the allowable 
asset limit without violating the transfer of resource provisions for nursing-facility 
residents at 130 CMR 520.019(F); or 
(b) as of the date, described in 130 CMR 520.004(C), the applicant incurs medical 
bills that equal the amount of the excess assets and reduces the assets to the 
allowable asset limit within 30 days after the date of the notification of excess 
assets. 

(2) In addition, the applicant must be otherwise eligible for MassHealth. 
(B) Evaluating Medical Bills. The MassHealth agency does not pay that portion of the medical 
bills equal to the amount of excess assets. Bills used to establish eligibility 

(1) cannot be incurred before the first day of the third month prior to the date of 
application as described at 130 CMR 516.002: Date of Application; 
(2) must not be the same bills or the same portions of the bills that are used to meet a 
deductible based on income; and 
(3) for MassHealth Essential, must be incurred on or after the effective date of the 
coverage type. 

(C) Date of Eligibility. The date of eligibility for otherwise eligible individuals described at 130 
CMR 520.004(A)(1)(b) is the date that his or her incurred allowable medical expenses equaled or 
exceeded the amount of his or her excess assets. 

(1) If after eligibility has been established, an individual submits an allowable bill with a 
medical service date that precedes the date established under 130 CMR 520.004(C), the 
MassHealth agency readjusts the date of eligibility. 
(2) In no event will the first day of eligibility be earlier than the first day of the third 
month before the date of the application, if permitted by the coverage type. 

(D) Verification. The MassHealth agency requires the applicant to verify that he or she incurred 
the necessary amount of medical bills and that his or her excess assets were reduced to the 
allowable asset limit within required timeframes 
 
130 CMR 520.021: Treatment of Trusts 
130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a 
revocable or irrevocable trust established by the individual or by the spouse.  130 CMR 
520.024(A) also includes trusts established by other than the individual or spouse and trusts 
whether or not established by will. In the event that a portion of 130 CMR 520.021 through 
520.024 conflicts with federal law, the federal law supersedes. 
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130 CMR 520.023: Trusts or Similar Legal Devices Created on or after August 11, 19932 
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on 
or after August 11, 1993, that are created or funded other than by a will.  Generally, resources 
held in a trust are considered available if under any circumstances described in the terms of the 
trust, any of the resources can be made available to the individual. 
(A) Look-Back Period for Transfers into or from Trusts. 

(1) Look-Back Period. 
(a) For transfers made before February 8, 2006, the look-back period is 36 months 
for trusts where all or any portion of the income or principal of an irrevocable 
trust can be paid to or for the benefit of the nursing-facility resident, but is paid 
instead to someone else. 
(b) The look-back period is 60 months 

(i) for transfers made on or after February 8, 2006, subject to the phase-in 
described in 130 CMR 520.019(B)(2), if all or any portion of the income 
or principal of a trust can be paid to or for the benefit of the nursing-
facility resident, but is instead paid to someone else; 
(ii) if payments are made from a revocable trust to other than the nursing-
facility resident and are not for the benefit of the nursing-facility resident; 
or 
(iii) if payments are made into an irrevocable trust where all or a portion of 
the trust income or principal cannot under any circumstances be paid to or 
for the benefit of the nursing-facility resident. 

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency 
determines the amount of the transfer and the period of ineligibility for payment of 
nursing facility services in accordance with the rules at 130 CMR 520.019(G). 

(B) Revocable Trusts. 
(1) The entire principal in a revocable trust is a countable asset. 
(2) Payments from a revocable trust made to or for the benefit of the individual are 
countable income. 
(3) Payments from a revocable trust made other than to or for the benefit of the nursing 
facility resident are considered transfers for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 
(4) The home or former home of a nursing-facility resident or spouse held in a revocable 
trust is a countable asset.  Where the home or former home is an asset of the trust, it is not 
subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(C) Irrevocable Trusts. 
(1) Portion Payable. 

(a) Any portion of the principal or income from the principal (such as interest) of 
an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

                                            
2 The regulations regarding Trusts created before April 7, 1986 and August 11, 1993 do not apply to this case.  This 
created was created May 2005. (see exhibit 5). 
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(b) Payments from the income or from the principal of an irrevocable trust made 
to or for the benefit of the individual are countable income. 
(c) Payments from the income or from the principal of an irrevocable trust made 
to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated in 
accordance with the transfer rules at 130 CMR 520.019(G). 
(d) The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a countable 
asset.  Where the home or former home is an asset of the trust, it is not subject to 
the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2) Portion Not Payable. Any portion of the principal or income from the principal (such 
as interest) of an irrevocable trust that could not be paid under any circumstances to or for 
the benefit of the nursing-facility resident will be considered a transfer for less than fair-
market value and treated in accordance with the transfer rules at 130 CMR 520.019(G). 

(D) Exemptions to the Trust Rules. 
(1) Special-Needs Trusts and Pooled Trusts. Under federal trust exemption regulations at 
42 U.S.C. 1396(p)(d)(4) special-needs trusts and pooled trusts as defined in 130 CMR 
515.001 are not subject to the income and asset countability rules at 130 CMR 
520.023(B) and (C). 
(2) Revision of a Trust to Comply with the Criteria of a Special-Needs or Pooled Trust. 
The MassHealth agency will not deny or terminate MassHealth due to excess assets if a 
trust is revised to comply with the criteria of a special-needs trust or a pooled trust in 
accordance with the rules at 130 CMR 520.019(J). 
(3) Burial Trust. A burial trust is a trust established to pay solely for various funeral and 
burial expenses of the individual or the spouse.  An irrevocable burial trust meeting the 
criteria of 130 CMR 520.008(F) is not a countable asset. 

 
130 CMR 520.024: General Trust Rules 
130 CMR 520.024 applies to trusts whether or not established by will and whether or not 
established by the individual or spouse. 
(A) Irrevocable Trust. 

(1) The assets and income held in an irrevocable trust established by the individual or 
spouse that the trustee is required to distribute to or for the benefit of the individual are 
countable. 
(2) Payments from the income or principal of an irrevocable trust established by the 
individual or spouse to or for the benefit of the individual are countable. 
(3) The assets and income held in an irrevocable trust established by other than the 
individual or spouse that the trustee is required to distribute to the individual are 
countable. 
(4) Payments from the income or the principal of an irrevocable trust established by other 
than the individual or spouse to the individual are countable. 
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(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a 
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust 
is a non-countable asset. A home that is not the principal place of residence is countable and not 
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust. 
(C) Home in Trust: Cure. 

(1) If the MassHealth agency has denied or terminated MassHealth because the home or 
former home in trust is considered an excess asset, the MassHealth agency will rescind 
that action if the home or former home has been removed from the trust and returned to 
the nursing-facility resident in accordance with the full cure rules at 130 CMR 
520.019(K). 
(2) When the home or former home is removed from a trust, as determined by the 
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at 
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K). 
(3) When the home or former home has been removed from the trust, the MassHealth 
agency may place a lien in accordance with 130 CMR 515.012. 

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be 
receiving payments from a third party as a result of an accident, injury, or other loss must first 
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C. 
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance 
under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a 
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4). 
 
I find that MassHealth was correct, pursuant to 130 CMR 520.003 and 520.023, in determining that 
the appellant’s assets exceed program limits for MassHealth eligibility.  Specfically, the income and 
principal of the E.D.B Irrevocable Trust are fully countable as assets of the appellant in a 
MassHealth eligibility determination in light of the evidence demonstrating that the appellant did 
not truly divest himself of the Trust principal. 
 
There is no credible argument against a finding that the income from the Trust is countable income 
to the appellant.  Indeed, Article II, paragraph one explicitly provides that “the Trustees shall 
distribute to or for the benefit of the [appellant] all of the net income of the Trust Fund.” 
 
With respect to whether the Trust principal is an asset of the appellant, I note the following: 
 
First, Article II, paragraph six of the Trust plainly provides the appellant “the exclusive right to 
live” in the principal at issue (i.e., the appellant’s home located in Bridgewater, Massachusetts).  As 
such, the appellant has had clear use and benefit of the Trust principal. 
 
Second, the deed under which ownership of the principal was transferred to the Trust provides that 
the appellant “shall have the exclusive right to occupy the premises, to lease, let or license the same, 
and shall be entitled to all rents, fees, or profits generated from said premises.”  Presumably the 
right to rent the property encompasses the right to select the tenant of his choice and establish the 
rent to be paid by tenants.  As such, despite the Trust being the nominal owner of the residence, the 
appellant has retained a significant degree of control over the property. 
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Third, Article II, paragraph two endows the appellant with the power to “appoint any part or all of 
the principal of the Trust Fund outright” to charitable or non-profit organizations.  In addition, 
Article II, paragraph seven provides the appellant the power “to require the Trustees to terminate 
the Trust by accelerating the remainder provisions” and distribute “all principal” as if the appellant 
had died.  The beneficiaries of the Trust under this circumstance would be the appellant’s three 
children, one of them being the Trustee itself.  These powers of appointment and dissolution firmly 
underscore the appellant’s lack of true divestment of the Trust principal. 
 
Fourth, Article VI, paragraph C permits the Trustee to “sell or dispose of any real or personal 
property of the trust at public or private sale,” including any property being occupied by the 
appellant as a residence with the appellant’s approval.  Additionally, paragraph L allows for the 
Trustee to purchase “securities or any real or other personal property.”  Hence, should the appellant 
desire a greater amount of income than the current principal is providing, it is entirely permissible 
for the Trustee, with the appellant’s permission, to sell the residence at issue and purchase an 
annuity or other investments (e.g. stocks or bonds) for the purpose of providing a higher income to 
the appellant.  Hence, paragraphs C and L provide additional evidence that the appellant has not 
truly divested himself of the Trust principal. 
 
While I recognize that Article II, paragraph one provides that “[t]he Trustees shall not distribute to 
or for the benefit of the Donor any part of the principal of the Trust Fund,”3 this restriction is 
insufficient to overcome the totality of the above-referenced evidence demonstrating that the 
appellant has not truly divested himself of the Trust principal.  See Doherty v. Director of the Office 
of Medicaid, 74 Mass.App.Ct. 439, 441 (2009) (trust clause prohibiting payment of principal to 
MassHealth applicant may not be read in isolation and “must be construed and qualified in light of 
the trust instrument as a whole”). 
 
Indeed, the facts in Doherty closely parallel the facts in the present case.  The applicant in Doherty 
transferred her residence into an irrevocable trust but retained the right to reside in the home during 
her lifetime and “also retain[ed] an effective veto power over any potential sale.”  Doherty, at 441.  
The applicant also retained “the power to ‘appoint any part or all of the principal of the Trust fund 
‘” to her descendants or siblings.  Id.  Similarly, the trustee in Doherty was provided the power to 
“’pay over and distribute the entire principal of [the] Trust fund to the beneficiaries thereof, free of 
all trusts’” at the trustee’s discretion.  Id.  Under these facts, the court concluded that MassHealth 
properly denied the application for eligibility because the “trust, as structured, allows the trustees a 
degree of discretionary authority that would, if sanctioned, permit [the applicant] to enjoy her 
assets, preserve those assets for her heirs, and receive public assistance.”  Id., at 443.  I make the 
same finding in the present case. 
 
I find MassHealth was within its regulatory authority in determining that the appellant’s assets 
exceed program eligibility for MassHealth. 
 
For the foregoing reasons, this appeal is DENIED. 

                                            
3 This prohibition is referenced again in Article II, paragraph 12. 
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Order for MassHealth 
 
None.   
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
 
 
   
 Zohra Aziz 
 Hearing Officer 
 Board of Hearings 
 
 
cc: MassHealth Representative: Justine Ferreira 
 
     MassHealth  Representative: Robert Scheer 
 
     Appellant Attorney:  
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