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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: 130 CMR 520.023 

Decision Date: 10/24 Hearing Date: 07/11/2013 

MassHealth Rep.:  Patricia Irvine Appellant Rep.: 
 
 

Hearing Location:  Tewksbury 
MassHealth 
Enrollment Center 
Room 1 

Aid Pending: No 

 
 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated April 4, 2013, MassHealth denied appellant’s MassHealth application 
because MassHealth determined that assets held in Trust are countable and exceed program limits 
(see 130 CMR 520.003, 520.023 and Exhibit 1).  The appellant filed this appeal in a timely manner 
on May 2, 2013 (see 130 CMR 610.015(B) and Exhibit 2).  Denial of assistance is valid grounds for 
appeal (see 130 CMR 610.032). A hearing was scheduled for June 25, 2013, and was rescheduled 
to July 11, 2013. The hearing record remained open until August 8, 2013 to allow the parties to 
submit legal memoranda, which were timely received. 
 
Action Taken by MassHealth  
 
MassHealth denied appellant’s MassHealth application because MassHealth determined that assets 
held in Trust are countable and exceed program limits. 
 
 
 
Issue 
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The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.023, in determining 
that assets held in Trust are countable to appellant.   
 
Summary of Evidence 
 
The MassHealth representative testified that appellant entered a skilled nursing facility on August 9, 
2012.  A MassHealth application was submitted on appellant’s behalf, and was denied by notice 
dated April 4, 2013.  MassHealth reviewed an irrevocable Trust established by the appellant and his 
wife in 2000. Real estate held in Trust is valued at $199,300 and was deemed countable to 
appellant.  As a result, MassHealth issued notice denying appellant’s MassHealth long term care 
application.   
 
On March 16, 2000, appellant and his wife established a family Trust, and for consideration of $1, 
executed a deed transferring their home to themselves as Trustees.  Therefore, appellant and his 
wife are the Settlors and the original Trustees.  Appellant and his wife are also the named 
beneficiaries of the Trust for a period of 25 years from the date the Trust was established, or until 
their death.  Appellant’s wife is deceased.  Appellant’s son was appointed Trustee on August 17, 
2011, and is also the remainder beneficiary.   
 
The Trust provides the following: 
 
Paragraph (2):  

During the lifetime of the Settlors, the Trustee(s) shall hold the principal of this Trust 
and receive the income there from for the benefit of the beneficiaries, and shall pay 
over the principal and income yearly pursuant to the directions of the beneficiaries and 
without such direction shall pay the income to the beneficiary(ies) in proportion to 
his/her/their respective interests at least yearly.  The Trustee(s) may also be a 
Beneficiary and there shall be deemed no conflict of interest or breach of fiduciary duty 
if the Trustee in her/his role as Beneficiary deals in Trust property.  The Settlors as 
Trustees shall have no power to sell real estate, but if the Settlors as Trustees shall 
resign as Trustees, the Successor Trustee may sell any and all Trust assets with 
Settlor’s assent if either or both Settlors are living.   

 
Paragraph (1) of The Schedule of Beneficial Interests executed on March 16, 2000 follows: 
 

(1)  The beneficiaries of this Trust are (Appellant named, and Appellant’s wife named) 
for a period of twenty-five years or until their deaths whichever event occurs first.  
Neither (Appellant named nor Appellant’s wife named) solely or jointly shall have the 
right to sell an asset of the trust, but they shall have the right to live in any real estate 
owned by the Trust situation on Moore Drive, Ayer, Massachusetts.    
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MassHealth analyzed the Trust under provisions of 42 USC §1396p(d), and 130 CMR 520.023(C), 
as the Trust is irrevocable and dated after 1993.  Specifically, MassHealth argues that there are 
circumstances under Trust provisions that would allow appellant to access the corpus of the Trust, 
and therefore the resources are considered available and countable to appellant.  Pursuant to 130 
CMR 520.023(C)(1)(d), appellant’s former home is held in an irrevocable trust that is available to 
appellant; and therefore at a minimum, the home held in Trust is countable to appellant.  Citing 
Cohen v. Comm’r, Division of Medical Assistance, 423 Mass. 399, 416 (1996), and Lebow v. 
Commissioner of Div. of Med. Assistance, 433 Mass. 171, 177-178 (2000), MassHealth argues 
that because there are circumstances under which principal can be made available or used for 
appellant’s benefit, regardless of whether or not the successor Trustee elects to exercise discretion, 
the Trust principal is countable in determining appellant’s MassHealth eligibility.  Also citing 
Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009), MassHealth 
concludes that the Trust is countable because paragraph 2 of the Trust directs the Trustee to hold 
Trust assets for the benefit of the beneficiaries.  As appellant’s wife is deceased, the Trust assets are 
therefore held for appellant’s benefit as the sole beneficiary. Appellant or someone acting on his 
behalf has the authority to direct the Trustee to pay to appellant the income and principal held in 
Trust.  MassHealth further argues that although appellant transferred his real estate to the Trust in 
2000, which is beyond the 60-month look-back period for disqualifying resource transfers, the 
assets are countable in an eligibility determination because, under paragraph 2, appellant is the sole 
beneficiary for 25 years from the creation of the Trust, or until his death.  
 
Appellant counsel argues that general Trust law and applicable laws of real estate are not matters of 
Federal law, although for purposes of qualification of Federally funded programs, compliance and 
recognition of local jurisdictional regulations must be accommodated.  Counsel argues that state 
property laws govern the status of what is or is not an asset for purposes of Medicaid eligibility.  
Counsel argues that the Trust resulted in two vested life interests created in appellant and his wife, 
and a single vested future interest in the remainder created in appellant’s son.  Accordingly, the 
Trust is a valid irrevocable trust under Massachusetts law; and Trust assets are not countable 
because the Trust was created beyond the 60-month look back period.  Appellant counsel further 
argues that although appellant can sell the subject property by assent, appellant no longer has the 
legal capacity to manage his property or person as evidenced by the appointment of a guardian and 
conservator.  Moreover, such assent beyond holding the property as a residence for appellant would 
require a judicial determination; and therefore appellant’s life interest in the property is inaccessible 
and unavailable to appellant.  Appellant asserts that MassHealth may lien appellant’s life estate 
interest created under the terms of the Trust, the value of which interest should be calculated based 
on appellant’s age and life expectancy tables.   
 
In a response memorandum, MassHealth argues that the analysis of the Trust is governed by the 
federal Medicaid statute dictating the treatment of trusts, case law interpreting the statute, as well as 
the policy and purpose of the Medicaid program, as opposed to the common law of trusts.  
MassHealth argues that the conveyance of appellant’s real estate to the Trust did not create a life 
estate interest in appellant as appellant did not reserve a life estate interest under the deed 
transferring the property to the Trust.  Therefore, appellant’s valuation of a life estate and possible 
Estate Recovery against the Probate estate are immaterial as long as the property remains titled in 
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the Trust. 
 
Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1. Appellant entered a skilled nursing facility on August 9, 2012.  
 

2. A MassHealth application was submitted on appellant’s behalf, and was denied by notice a 
dated April 4, 2013.  

 
3. On March 16, 2000, appellant and his wife established a family Trust, and for consideration 

of $1, executed a deed transferring their home to themselves as Trustees.   
 

4. Neither appellant nor his wife retained a life estate interest by deed when the property was 
conveyed to the Trust.   

 
5. Appellant and his wife are the named beneficiaries of the Trust for a period of 25 years from 

the date the Trust was established, or until their death. 
 

6. Appellant’s wife is deceased.   
 

7. Appellant resigned as Trustee; and appellant’s son was appointed Trustee on August 17, 
2011; and he is also the remainder beneficiary.   

 
8. Appellant’s son was appointed Guardian and Conservator in 2012. 

 
9. Real estate held in Trust is valued at $199,300. 

 
10. Trust Paragraph (2) reads: During the lifetime of the Settlors, the Trustee(s) shall hold the 

principal of this Trust and receive the income there from for the benefit of the beneficiaries, 
and shall pay over the principal and income yearly pursuant to the directions of the 
beneficiaries and without such direction shall pay the income to the beneficiary(ies) in 
proportion to his/her/their respective interests at least yearly.  The Trustee(s) may also be a 
Beneficiary and there shall be deemed no conflict of interest or breach of fiduciary duty if 
the Trustee in her/his role as Beneficiary deals in Trust property.  The Settlors as Trustees 
shall have no power to sell real estate, but if the Settlors as Trustees shall resign as Trustees, 
the Successor Trustee may sell any and all Trust assets with Settlor’s assent if either or both 
Settlors are living.   

 
11. Trust Paragraph (1) of The Schedule of Beneficial Interests executed on March 16, 2000 

provides:  (1)  The beneficiaries of this Trust are (Appellant named, and Appellant’s wife 
named) for a period of twenty-five years or until their deaths whichever event occurs first.  
Neither (Appellant named nor Appellant’s wife named) solely or jointly shall have the right 
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to sell an asset of the trust, but they shall have the right to live in any real estate owned by 
the Trust situation on Moore Drive, Ayer, Massachusetts.    

 
Analysis and Conclusions of Law 
 
There are no factual disputes in the case at hand; rather, the issues revolve around the interpretation 
of the language of the various Trust provisions involved and the applicable regulations.  The Trust 
is properly considered in the context of both state and federal law applying to trusts created after 
1993, of which pertinent sections follow:     
Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states: 

In the case of an irrevocable trust, if there are any circumstances under which 
payment from the trust could be made to or for the benefit of the individual, the 
portion of the corpus from which, or the income on the corpus from which, 
payment to the individual could be made shall be considered resources available 
to the individual, and payments from that portion of the corpus or income 
(emphasis added).  

Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or after August 
11, 1993, and follows in pertinent part with emphasis added: 

(C)  Irrevocable Trusts.   

(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as interest) 
of an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

(b)  Payments from the income or from the principal of an irrevocable trust 
made to or for the benefit of the individual are countable income. 

(c)  Payments from the income or from the principal of an irrevocable trust 
made to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated 
in accordance with the transfer rules at 130 CMR 520.019(G). 

(d)  The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a 
countable asset.  Where the home or former home is an asset of the trust, it is 
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2)  Portion Not Payable.  Any portion of the principal or income from the principal 
(such as interest) of an irrevocable trust that could not be paid under any 
circumstances to or for the benefit of the nursing-facility resident will be considered 
a transfer for less than fair-market value and treated in accordance with the transfer 
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rules at 130 CMR 520.019(G). 
 
Following are relevant provisions of the Trust: 
 
Paragraph (2):  

During the lifetime of the Settlors, the Trustee(s) shall hold the principal of this Trust 
and receive the income there from for the benefit of the beneficiaries, and shall pay 
over the principal and income yearly pursuant to the directions of the beneficiaries and 
without such direction shall pay the income to the beneficiary(ies) in proportion to 
his/her/their respective interests at least yearly.  The Trustee(s) may also be a 
Beneficiary and there shall be deemed no conflict of interest or breach of fiduciary duty 
if the Trustee in her/his role as Beneficiary deals in Trust property.  The Settlors as 
Trustees shall have no power to sell real estate, but if the Settlors as Trustees shall 
resign as Trustees, the Successor Trustee may sell any and all Trust assets with 
Settlor’s assent if either or both Settlors are living.   

 
Paragraph (1) of The Schedule of Beneficial Interests executed on March 16, 2000 follows: 
 

(1)  The beneficiaries of this Trust are (Appellant named, and Appellant’s wife named) 
for a period of twenty-five years or until their deaths whichever event occurs first.  
Neither (Appellant named nor Appellant’s wife named) solely or jointly shall have the 
right to sell an asset of the trust, but they shall have the right to live in any real estate 
owned by the Trust situated on Moore Drive, Ayer, Massachusetts.    

 
The issue at hand does not turn on whether the Trust is a valid Trust; instead the issue is whether 
the assets held in Trust are countable to appellant in a Medicaid eligibility determination.  For this 
reason the Trust must be analyzed under provisions of state and federal Medicaid law with regard to 
Trusts.   The “any circumstances” test codified in both state and federal law is very broad, and 
considers whether under the terms of the Trust, payment from the principal or income could be 
made to or for the benefit of the Medicaid applicant.  I find that the Trust provisions considered 
collectively allow circumstances in which the appellant can access Trust principal.1  Prior to 
resigning as Trustee on August 17, 2011, appellant as both Trustee and beneficiary of the Trust had 
broad discretion to simply pay over Trust principal to himself under Paragraph (2).  Appellant 
resigned as Trustee in 2011; however, the successor Trustee was given authority to sell Trust assets 
with appellant’s assent.  Whether or not appellant, or the guardian, can obtain appellant’s assent 
without a judicial determination as appellant asserts, or whether the successor Trustee does not 
want to exercise this discretion has no bearing on the “any circumstances” test.  Under paragraph 
(2), the Trustee is permitted to distribute Trust assets to the Grantor; and therefore, the Trust fails 
the “any circumstances” test.2   
                                            
1 See Doherty, a “clause may not be read in isolation; rather, it must be construed and qualified in light of 
the trust instrument as a whole.” 
2 See Lebow v. Commissioner of Div. of Med. Assistance, 433 Mass. 171, 177-178 (2000): “The issue is 
not whether the trustee has the authority to make payments to the grantor at a particular moment in time.  
Rather, if there is any state of affairs, at any time during the operation of the trust, that would permit the 
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Moreover, appellant’s arguments that the Trust created only a life estate interest in appellant are 
not persuasive.  First, the quitclaim deed under which appellant and his wife conveyed the 
property to themselves as the Trustees of the Trust on March 16, 2000 does not reserve a life 
estate interest in either appellant or his spouse (Exhibit 5).  Although the Trust specifies that 
appellant has the right to live in property owned by the Trust, I agree with MassHealth that there 
is no life estate interest to value or lien.  Second, following the death of the spouse, appellant 
became the sole vested beneficiary of the Trust, and remains the sole beneficiary of the Trust 
until 25 years elapse from the date of Trust inception, or appellant’s death, neither of which has 
occurred.  Thus, as the sole vested beneficiary, Trust assets are countable to appellant in a 
MassHealth eligibility determination.  Third, there are no grounds to conclude that Trust assets 
are inaccessible as defined at 130 CMR 520.0063 as the assets are not subject to litigation, and 
appellant’s son, in his capacity as both Guardian and Trustee has authority to access and sell 
Trust assets on appellant’s behalf.   
 
As the MassHealth attorney notes, “Congress and courts have recognized and rejected the use of 
trusts as devices to shelter assets for the benefit of the family members while simultaneously 
obtaining taxpayer funded Medicaid benefits.” The Massachusetts Supreme Court and the 
Appellate Courts have provided guidance in the interpretation of the federal and state laws 
regarding trusts and the “any circumstances” test mandated by both federal and state law that does 
effectively create a presumption that a self-settled, inter vivos trust established by an applicant or 
spouse or funded with an applicant’s assets is countable in an eligibility determination.  The Trust 
principal in this case is countable as the Trust fails the “any circumstances” test under 130 CMR 
520.023(C)(1)(a) read within the context of 42 U.S.C. 1396p (d)(3)(B)(i).  Appellant’s former 
home held in Trust is therefore available to appellant, and is not subject to exemptions at 130 
CMR 520.007(G)(2), or 520.007(G)(8).   The appeal is DENIED.  
 
Order for MassHealth 
 
None.   

                                                                                                                                             
trustee to distribute the assets to the grantor, those assets count in calculating the grantor’s Medicaid 
eligibility.”   
3 520.006: Inaccessible Assets: (A) Definition. An inaccessible asset is an asset to which the applicant or 
member has no legal access. The MassHealth agency does not count an inaccessible asset when 
determining eligibility for MassHealth for the period that it is inaccessible or is deemed to be 
inaccessible under 130 CMR 520.006.  (B) Examples of Inaccessible Assets. Inaccessible assets include, 
but are not limited to (1) property, the ownership of which is the subject of legal proceedings (for 
example, probate and divorce suits); and (2) the cash-surrender value of life-insurance policies when the 
policy has been assigned to the issuing company for adjustment. 
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Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
 
 
 
 
   
 Thomas J. Goode 
 Hearing Officer 
 Board of Hearings 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
cc: 
 
MassHealth Representative: Sylvia Tiar 
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