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 APPEAL DECISION 
 

Appeal Decision: Denied Issue: Excess Assets 

Decision Date: 01/06/14 Hearing Date: 09/11/2013 

MassHealth Rep.:  Michael Lynch Appellant Rep.:  

Hearing Location:  Springfield 
MassHealth 
Enrollment Center 
Room 1 

Aid Pending: No 

 
Authority 
 
This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A, 
and the rules and regulations promulgated thereunder. 
 
Jurisdiction 
 
Through a notice dated April 19, 2013, MassHealth denied appellant's application for MassHealth 
benefits because MassHealth determined that assets held in Trust are countable and exceed program 
limits (see 130 CMR 520.003, 520.023 and Exhibit 1).  The appellant filed this appeal in a timely 
manner on May 8, 2013 (see 130 CMR 610.015(B) and Exhibit 2).  Denial of assistance is valid 
grounds for appeal (see 130 CMR 610.032).  The hearing record remained open until October 2, 
2013 to allow appellant’s representative to submit a memorandum of law.  The hearing record open 
period was extended to October 28, 2013 at appellant’s request. 
 
Action Taken by MassHealth  
 
MassHealth denied appellant's application for MassHealth benefits because MassHealth determined 
that assets held in Trust are countable and exceed program limits. 
 
Issue 
 
The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.023, in 
determining that assets held in Trust are countable to appellant.   
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Summary of Evidence 
 
The MassHealth representative testified that a MassHealth long term care application was 
submitted on appellant’s behalf on January 29, 2013, which was denied on March 6, 2013 for 
failure to verify eligibility.  The denial was not appealed.  On March 20, 2013, a new application 
was submitted to MassHealth, and denied on April 19, 2013 due to assets in excess of program 
limits comprised of $44,121 held in Trust and deemed countable to appellant (Exhibit 1).   At issue 
is a Trust created by appellant and her husband on February 4, 1999 (Exhibit 6). The Trust is 
irrevocable; and appellant and her husband are the Donor’s of the Trust.  Appellant’s husband is 
now deceased.  The Trust was initially funded with real estate, which has since been sold.  Trust 
assets currently total $44,121 held in a bank account. The following legal fees were paid to an 
attorney who is also co-Trustee of the trust: March 8, 2010, $2,844; April 7, 2010, $552; January 7, 
2011, $1,013; February 3, 2011, $406.  The following distributions totaling $50,500 were made to 
appellant’s daughter: March 21, 2011, $20,000; September 15, 2011, $6,000; April 9, 2012, $6,500; 
August 3, 2012, $8,000; October 22, 2012, $10,000. See Exhibit 8.   
 
The Trust provides the following: 
 
Article 2.2 reads:  “The purpose of this Trust is to manage and preserve the Donors’ property 
interests primarily for the benefit of the Donors and the Donors’ issue.”   
 
Article 2.3 reads:  “The Trust under this instrument cannot be altered, amended, revoked or 
terminated.  Under no circumstances shall the Donors act as Trustees under the provisions of this 
Trust, nor shall any of the powers of the Trustee hereunder be exercised or exercisable directly or 
indirectly by the Donors.”   
 
Article 3.1 reads in part:  During the Donors’ lifetimes, the Trustee shall make such payments of 
Trust income to the Donors (or to the Donors’ order) as the Donors may direct, from time to time, 
in any writing delivered to the Trustee pursuant to the terms set forth in ARTICLE  9, Section 9.1, 
Paragraph (k).  If, in the opinion of the Trustee, the Donors shall be incapable, by reason of 
absence, illness or any other cause, of managing his or her own affairs, the Trustee may, without the 
Donors’ consent, pay so much of the net income as the Trustee, in his discretion, shall deem proper: 
 

(a) to, or for the benefit of the Donors; 
(b) to, or for the benefit of, such living persons as the Trustee shall select from a class 

consisting of the Donors’ issue of all generations. 
 
Article 3.2 reads:  “During the Donors’ lifetimes, the Trustee may make such payments of Trust 
principal to, or for the benefit of, such living persons as the Trustee shall select from a class 
consisting of the Donors’ issue of all generations as the Trustee in his discretion shall deem proper. 
The Trustee may not distribute principal to himself without the written consent of all the then adult 
life estate and remainder beneficiaries.”   
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Article 4.1 reads:  “Should a parcel of real estate be held hereunder, the Trustee shall hold said real 
estate for the benefit of the Donors, (Named Husband) and (Named Appellant) during the lifetimes 
of the Donors.  The Donors shall have the right to use and occupy any residence that may from time 
to time be held in Trust hereunder.  The Trustee may recognize a surrender of the interest of either 
the Donors executed in writing by the Donor or by an Attorney-In-Fact for the Donor under a 
durable Power of Attorney signed by the Donor.   
 
Article 6.1 reads in part:  “Except to the extent specifically limited by other provisions of this 
instrument, the Trustee, in addition to and not in limitation of common law and statutory powers, 
shall have and may exercise the following powers, without resort to, or order of license of, any 
court: 
 

(c) to invest and reinvest in real and personal property, including, without limitation, stocks, 
bonds, notes, mortgages, partnership interests and common trust funds, as the Trustee 
shall determine, without being limited to property authorized by law, and without regard 
to the principles of diversification. 

 
(d) to determine how all stock and cash dividends, rights and other receipts, and all 

disbursements for whatever purpose, shall be credited to, charged to, or apportioned 
between principal and income; to determine whether any discounts shall be accumulated 
and to determine whether to add to principal any portion of dividends received on wasting 
investments and interest received on bonds purchased at a premium. 

 
MassHealth analyzed the Trust under provisions of 42 USC §1396p(d), and 130 CMR 520.023(C), 
as the Trust is irrevocable and dated after 1993.  Specifically, MassHealth argues that there are 
circumstances under the Trust that allow appellant to access the corpus of the Trust, and therefore 
the resources are considered available and countable to appellant.  Citing Cohen v. Comm’r, 
Division of Medical Assistance, 423 Mass. 399, 416 (1996), and Lebow v. Commissioner of Div. of 
Med. Assistance, 433 Mass. 171, 177-178 (2000), MassHealth argues the Trust principal is 
countable in determining appellant’s MassHealth eligibility.  Specifically, MassHealth argues 
appellant is the Donor of the Trust and the vested lifetime beneficiary entitled to income 
distributions under Article 3.1.  As to Trust principal, MassHealth determined that Article 3.2 
allows the Trustee to distribute principal to a class of beneficiaries; however, there is no provision 
stating that the Trustee has no discretion to distribute or use principal to or for the benefit of the 
applicant/appellant.  The absence of such a restriction renders Trust principal available since Article 
2.0 states that purpose of the Trust is to manage the Trust for the benefit of the Donor/appellant.   
 
Citing Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 439, 443 (2009), 
MassHealth concludes that the Trust is countable because the Trustee has broad powers to deal with 
Trust assets.  MassHealth argues that under Article 6, the Trustee is able to lend money to any 
beneficiary who at the time of the loan is entitled or eligible to receive distributions of income or 
principal from the Trust.  As appellant is entitled to receive income distributions, the Trustee may 
loan principal to her, which constitutes “any circumstances” under which principal could be made 
available to appellant under 42 U.S.C. §1396p(d)(3)(B)(i).  Under the Article 6, MassHealth asserts 
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that there is no restriction on the Trustee’s ability to convert the Trust principal to income 
producing property such as an annuity, which would then be payable to appellant as the income 
beneficiary.  MassHealth further argues that appellant as Donor retained substantial control over the 
Trust, and rights in the principal.  Under Article 9 appellant can appoint and remove Trustees.  
Under Article 3.2, no principal can be distributed to a Trustee during appellant’s lifetime without 
her written consent.   Under Article 4.1, appellant also retained the right to use and occupy any real 
estate held in the Trust; and Trust principal may be used to satisfy appellant’s debts, funeral and 
administrative expenses under Article 7.  Read collectively, these provisions show that appellant 
retained meaningful control of Trust assets which therefore render the principal countable in a 
MassHealth eligibility determination.  MassHealth concludes that the analysis of the Trust is 
governed by the federal Medicaid statute dictating the treatment of trusts, case law interpreting the 
statute, as well as the policy and purpose of the Medicaid program, as opposed to the common law 
of trusts.  MassHealth asserts that federal Medicaid law mandates a presumption that a self-settled, 
inter-vivos trust established by an applicant or spouse or funded with an applicant’s assets is 
countable in an eligibility determination. 
 
In a response memorandum, appellant asserts that there are no circumstances under which Trust 
principal can be distributed to appellant.  Under Article 3, Section 3.2, the Trustee is only permitted 
to distribute Trust principal to “the class consisting of the Donors’ issue of all generations as the 
Trustee in his discretion shall deem proper.”  Under Article 3.1, the Trustee is only allowed to 
distribute income to the Donor as she may request during her lifetime.  Appellant asserts that the 
courts in Cohen and Doherty applied standard trust principles of trustees having a fiduciary duty to 
follow the terms of the Trust, and MassHealth is obligated to observe tenets of trust law.   
Moreover, appellant argues that retaining a right to use real estate which the Trust does not 
presently hold, does not equate to the ability to access Trust principal.  Appellant’s ability to borrow 
funds from the Trust under Article 6 does not result in countable assets as loans must be repaid and 
are excluded as assets under 130 CMR 520.008(E).  Similarly, Article 7 does not disqualify 
appellant from MassHealth benefits because the standard administrative powers enumerated take 
effect only upon the death of the Donor.  With regard to the Trustee’s ability to convert principal to 
an annuity, appellant asserts that the annuity payments would be partially a return of principal 
which appellant is not entitled to receive. Appellant argues that MassHealth incorrectly relied on 42 
U.S.C. 1396(d)(2)(B) in analyzing the Trust.  Citing 42 U.S.C. 1396(d)(3)(B)(i) and 130 CMR 
520.023(C), appellant concludes that federal law and MassHealth regulations speak strictly to the 
ability of the Trustee to pay principal to a MassHealth applicant as the determining factor of 
whether a trust is countable.  Under the terms of the Trust, the Trustee has no authority to make 
payments of principal to appellant.  Appellant argues that all transfers into the Trust were 
completed beyond the 5-year look-back period.  As individuals are free to arrange their affairs in 
any manner they choose, including gifting property as long as MassHealth regulations are not 
violated.  Appellant concludes that only Trust income is countable to appellant.   
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Findings of Fact 
 
Based on a preponderance of the evidence, I find the following: 
 

1) A MassHealth long term care application was submitted on appellant’s behalf on January 
29, 2013, which was denied on March 6, 2013 for failure to verify eligibility.  The denial 
was not appealed.   

 
2) On March 20, 2013, a new application was submitted to MassHealth, and denied on April 

19, 2013 due to assets in excess of program limits comprised of $44,121 in assets held in 
Trust and deemed countable to appellant (Exhibit 1).   

 
3) A Trust was created on February 4, 1999. The Trust is irrevocable; and appellant and her 

husband are the Donors of the Trust.   
 

4) Appellant’s husband is now deceased.   
 

5) The Trust was initially funded with real estate, which has since been sold.   
 

6) Trust assets currently total $44,121 held in a bank account.  
 

7) The following legal fees were paid to an attorney who is also co-Trustee: March 8, 2010, 
$2844; April 7, 2010, $552; January 7, 2011, $1,013; February 3, 2011, $406.   

 
8) The following distributions totaling $50,500 were made to appellant’s daughter: March 

21, 2011, $20,000; September 15, 2011, $6,000; April 9, 2012, $6,500; August 3, 2012, 
$8,000; October 22, 2012, $10,000.   

 
9) Article 2.2 reads:  “The purpose of this Trust is to manage and preserve the Donors’ 

property interests primarily for the benefit of the Donors and the Donors’ issue.”   
 

10) Article 2.3 reads:  “The Trust under this instrument cannot be altered, amended, revoked 
or terminated.  Under no circumstances shall the Donors act as Trustees under the 
provisions of this Trust, nor shall any of the powers of the Trustee hereunder be exercised 
or exercisable directly or indirectly by the Donors.”   

 
11) Article 3.1 reads in part:  During the Donors’ lifetimes, the Trustee shall make such 

payments of Trust income to the Donors (or to the Donors’ order) as the Donors may 
direct, from time to time, in any writing delivered to the Trustee pursuant to the terms set 
forth in ARTICLE 9, Section 9.1, Paragraph (k).  If, in the opinion of the Trustee, the 
Donors shall be incapable, by reason of absence, illness or any other cause, of managing 
his or her own affairs, the Trustee may, without the Donors’ consent, pay so much of the 
net income as the Trustee, in his discretion, shall deem proper: to, or for the benefit of the 
Donors; to, or for the benefit of, such living persons as the Trustee shall select from a class 
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consisting of the Donors’ issue of all generations. 
 

12) Article 3.2 reads:  “During the Donors’ lifetimes, the Trustee may make such payments of 
Trust principal to, or for the benefit of, such living persons as the Trustee shall select from 
a class consisting of the Donors’ issue of all generations as the Trustee in his discretion 
shall deem proper. The Trustee may not distribute principal to himself without the written 
consent of all the then adult life estate and remainder beneficiaries.”   

 
13) Article 4.1 reads:  “Should a parcel of real estate be held hereunder, the Trustee shall hold 

said real estate for the benefit of the Donors, (Named Husband) and (Named Appellant) 
during the lifetimes of the Donors.  The Donors shall have the right to use and occupy any 
residence that may from time to time be held in Trust hereunder.  The Trustee may 
recognize a surrender of the interest of either the Donors executed in writing by the Donor 
or by an Attorney-In-Fact for the Donor under a durable Power of Attorney signed by the 
Donor.   

 
14) Article 6.1 reads in part:  “Except to the extent specifically limited by other provisions of 

this instrument, the Trustee, in addition to and not in limitation of common law and 
statutory powers, shall have and may exercise the following powers, without resort to, or 
order of license of, any court:  to invest and reinvest in real and personal property, 
including, without limitation, stocks, bonds, notes, mortgages, partnership interests and 
common trust funds, as the Trustee shall determine, without being limited to property 
authorized by law, and without regard to the principles of diversification; to determine 
how all stock and cash dividends, rights and other receipts, and all disbursements for 
whatever purpose, shall be credited to, charged to, or apportioned between principal and 
income; to determine whether any discounts shall be accumulated and to determine 
whether to add to principal any portion of dividends received on wasting investments and 
interest received on bonds purchased at a premium. 

 
15) The Trust contains no provision restricting distributions of Trust principal to or for 

appellant’s benefit.  
 
Analysis and Conclusions of Law 
 
In the case at hand, there are no factual disputes; rather, the issues revolve around the interpretation 
of the language, or lack thereof, of the various Trust provisions involved.  The Trust is properly 
considered in the context of both state and federal law applying to trusts created after 1993, of 
which pertinent sections follow:     
Federal law at 42 U.S.C. 1396p (d)(3)(B)(i) states: 

In the case of an irrevocable trust, if there are any circumstances under which 
payment from the trust could be made to or for the benefit of the individual, the 
portion of the corpus from which, or the income on the corpus from which, 
payment to the individual could be made shall be considered resources available 
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to the individual, and payments from that portion of the corpus or income 
(emphasis added). 

  
Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or after August 
11, 1993, and follows in pertinent part with emphasis added: 

(C)  Irrevocable Trusts.   

(1)  Portion Payable. 

(a)  Any portion of the principal or income from the principal (such as interest) 
of an irrevocable trust that could be paid under any circumstances to or for the 
benefit of the individual is a countable asset. 

(b)  Payments from the income or from the principal of an irrevocable trust 
made to or for the benefit of the individual are countable income. 

(c)  Payments from the income or from the principal of an irrevocable trust 
made to another and not to or for the benefit of the nursing-facility resident are 
considered transfers of resources for less than fair-market value and are treated 
in accordance with the transfer rules at 130 CMR 520.019(G). 

(d)  The home or former home of a nursing-facility resident or spouse held in an 
irrevocable trust that is available according to the terms of the trust is a 
countable asset.  Where the home or former home is an asset of the trust, it is 
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8). 

(2)  Portion Not Payable.  Any portion of the principal or income from the principal 
(such as interest) of an irrevocable trust that could not be paid under any 
circumstances to or for the benefit of the nursing-facility resident will be considered 
a transfer for less than fair-market value and treated in accordance with the transfer 
rules at 130 CMR 520.019(G). 

As the MassHealth attorney notes, “Congress and courts have recognized and rejected the use of 
trusts as devices to shelter assets for the benefit of the family members while simultaneously 
obtaining taxpayer funded Medicaid benefits.” The Massachusetts Supreme Court and the 
Appellate Courts have provided guidance in the interpretation of the federal and state laws 
regarding trusts and the “any circumstances” test mandated by both federal and state law that does 
effectively create a presumption that a self-settled, inter vivos trust established by an applicant or 
spouse or funded with an applicant’s assets is countable in a Mediciad eligibility determination. 1,2   

                                            
1 See generally: Cohen v. Commissioner of Div. of Med Assistance, 423 Mass. 399, 416 (1996) 
(explaining that the rule for self-settled trusts is addressed to an arrangement “concocted for the purpose 
of having your cake and eating it too), Doherty v. Director of the Office of Medicaid, 74 Mass. App. Ct. 
439, 443 (2009) (Medicaid applicants are prohibited from receiving public health care assistance while 



 

 Page 8 of Appeal No.:  1307413 

Appellant is entitled to income payments from the Trust under Article 3.1.  However, the Trust fails 
the “any circumstances” test under Article 3.2 which reads:   

 
During the Donors’ lifetimes, the Trustee may make such payments of Trust principal 
to, or for the benefit of, such living persons as the Trustee shall select from a class 
consisting of the Donors’ issue of all generations as the Trustee in his discretion shall 
deem proper. The Trustee may not distribute principal to himself without the written 
consent of all the then adult life estate and remainder beneficiaries.  

 
The document entitled “Expenses of Trust” provides a clear example of how Trust principal was in 
fact made available to appellant in the absence of a Trust provision restricting the distribution of 
principal to appellant.  Legal fees were paid to an attorney who is also a Trustee.  I agree with the 
MassHealth position that it is difficult to imagine how legal fees totaling nearly $5,000 were 
incurred for administration of a Trust valued at $44,000; and in the absence of evidence to the 
contrary, the payments create the presumption that the resources were distributed for legal fees 
incurred by appellant, and not for expenses associated with the administration of the Trust.  The 
payment of legal fees highlights the Trustee’s ability to distribute principal for appellant’s benefit.  
The Trustee paid appellant’s legal fees from Trust principal; therefore, there is no reason to 
conclude that other creditors, including the nursing facility, cannot also receive disbursements from 
principal to satisfy appellant’s medical expenses without presuming a breach of fiduciary duty to 
the designated class of beneficiaries.  Appellant, as the income beneficiary, and the vested 
remainder beneficiaries, need only provide written consent to a distribution of principal to the 
Trustee.  The Trustee is then free to distribute principal for appellant’s benefit as there is no Trust 
provision precluding such a distribution.  Rather than ignoring the payment of legal fees as 
appellant urges, I find that the payment of appellant’s legal fees from Trust principal exhibits the 
actual availability of Trust principal to appellant.  Under the “any circumstances” test, appellant 
cannot choose which creditors can be paid from principal.  If paying appellant’s legal fees did not 
result in a breach of the Trustee’s fiduciary duty to the designated class of beneficiaries under 
Article 3.2, there is no reason to conclude that similar disbursements from principal for appellant’s 
benefit would breach the Trustee’s fiduciary duty.  Whether or not appellant and the beneficiaries 
would refuse to consent to the distribution of principal to the Trustee to be used for appellant’s 
benefit, the circumstances exist under Trust terms that allow such a distribution of principal for 
appellant’s benefit.  No further analysis of the Trust document is necessary.  The Trust fails the 

                                                                                                                                             
also preserving assets for their heirs through the use of a trust which purported to cut off applicant’s 
ability to access the trust principal), Victor v. Massachusetts Executive Office of Health & Human 
Services, Mass. App. Ct. 1, 28  Decision 09-P-1361 (July 21, 2010) (Court upheld the Agency’s 
determination that a trust established by the applicant’s husband during his lifetime but funded by the 
husband’s Last Will & Testament, was nonetheless countable to the applicant in an eligibility 
determination; and Lebow v. Commissioner of Div. of Med. Assistance, 433 Mass. 171, 173 (2000), 
(Medicaid applicants are expected to deplete their own resources before obtaining assistance from the 
government).   
2 See Cohen, “if there is a peppercorn of discretion, then whatever is the most the beneficiary might 
under any state of affairs receive in the full exercise of that discretion is the amount that is counted as 
available for Medicaid eligibility.” 
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“any circumstances” test at 42 U.S.C. 1396p (d)(3)(B)(i) and 130 CMR 520.023(C), and assets held 
in Trust are countable to appellant.  MassHealth has not made a determination as to whether 
distributions of principal during the look-back period, if made for other than the applicant’s benefit, 
are disqualifying resource transfers.  Therefore, that issue cannot be addressed in this hearing 
decision.  
 
The appeal is DENIED.  
 
Order for MassHealth 
 
None.   
 
Notification of Your Right to Appeal to Court 
 
If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter 
30A of the Massachusetts General Laws.  To appeal, you must file a complaint with the Superior 
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your 
receipt of this decision. 
 
 
   
 Thomas J. Goode 
 Hearing Officer 
 Board of Hearings 
  
 
cc: 
MassHealth Representative: Monique Garreffi 
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