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APPEAL DECISION

Appeal Decision:

Decision Date:

Denied

11/18/13

MassHealth's Rep.: Cristin Rossini
(Springfield MEC)

Hearing Location: Tewksbury MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant's Reps.:

Long-term care
eligibility

07/29/2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated April 22, 2013, MassHealth denied the appellant's application for benefits
due to excess assets (Exhibit 1). The appellant filed a timely appeal on May 20, 2013 (130 CMR
610.015(6); Exhibit 2). Denial of an application for benefits is a valid basis for appeal (130 CMR
610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether MassHealth correctly determined that the appellant has excess assets.
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Summary of Evidence

An eligibility worker from the Springfield MassHealth Enrollment Center appeared at the hearing
telephonically and testified as follows: On March 7, 2013, a MassHealth long-term care
application was filed on the appellant's behalf. The worker forwarded information on a trust to
the MassHealth legal unit, which advised that the trust assets were countable to the appellant for
MassHealth eligibility purposes. On April 22, 2013, MassHealth denied the application on the
basis of excess assets in the amount of $311,000. Sec Exhibit 1.

The documents in evidence reflect the following history regarding the trust: The appellant
established the [ML] Irrevocable Trust on September 7, 2007. On the same date, the appellant
deeded the remainder interest in her home to the trust, reserving a life estate for herself. She
named her son (RL) as the sole trustee of the ML Irrevocable Trust, and her six children as the
''lifetime beneficiaries" of the trust. See Exhibits 8 and 9. The relevant trust provisions include
the following:

§ 1.03 An Irrevocable Trust: This Trust is irrevocable, and I cannot alter, amend,
revoke, or terminate it in any way. 1 transfer to the Trustee the property listed in Schedule
A, attached to this agreement, to be held on the terms and conditions set forth in this
instrument. I retain no right, title or interest in the income and principal of this trust or
any other incident of ownership in any trust property. . . .

§ 1.05 Statement of My Intent: I am creating this trust with the intent that assets
transferred to the trust be held for the benefit of my trust beneficiaries on the terms and
conditions set forth in this agreement. In order to maximize the benefit to my trust
beneficiaries, I give my Trustee broad discretion with respect to the management,
distribution and investment of assets in my trust. . . .

§ 3.01 (a) Distribution of Income and Principal to the Lifetime Beneficiaries: My
Trustee shall distribute to me as much of the net income of the trust property as my
Trustee may determine advisable for any purpose. My Trustee shall have no authority to
distribute principal to me.
My Trustee, other than an Interested Trustee1, may distribute to any one or more of the
lifetime beneficiaries as much of the net income and principal of the trust property as my
Trustee may determine advisable for any purpose. If my Trustee is an Interested Trustee,

1 An ''Interested Trustee" is defined as (1) a Trustee who is a transferor of property to the trust; (2) a
Trustee who is a beneficiary of the trust; (3) a Trustee who is related or subordinate within the meaning
of Section 672(c) of the Internal Revenue Code to a transferor of property to the trust or a beneficiary of
the trust; or (4) a Trustee whom a transferor of property to the trust or a beneficiary of the trust can
remove and replace by appointing a Trustee that is related or subordinate to the beneficiary within the
meaning of Section 672(c) of the Internal Revenue Code. See §9.04(1).
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my Trustee shall distribute to any one or more of the lifetime beneficiaries as much of the
ineome and principal of the common trust as my Trustee determines is necessary or
advisable for their health, education, maintenance or support. In making distributions
under this Section, my Trustee may, but need not, take into consideration any income of
other resources that are available to the lifetime beneficiaries outside of the trust and are
known to my Trustee. . . .

§3.01 (b) Distributions According to Needs: My Trustee may make distributions to or
for the benefit of one or more trust beneficiaries to the complete exclusion of the other
beneficiaries. My Trustee may make distributions to beneficiaries in equal or unequal
amounts according to their respective needs.

§7.01 Distributions to Beneficiaries: Whenever this agreement authorizes or directs the
Trustee to make a distribution of net income or principal to a beneficiary, the Trustee may
apply for the benefit of the beneficiary any property that otherwise could be distributed
directly to the beneficiary. The Trustee shall have no responsibility to inquire into the
beneficiary's ultimate disposition of the distributed property unless specifically directed
otherwise by this agreement.
The Trustee may make distributions in cash or in kind, or partly in each, in proportions
and at values determined by the Trustee. The Trustee may allocate undivided interests in
specific assets to a beneficiary or trust in any proportion or manner that the Trustee
determines, even though the property allocated to one beneficiary may be different from
that allocated to another beneficiary.
The Trustee may make these determinations without regard to the income tax attributes of
the property and without the consent of any beneficiary.

§7.08 Determination of Principal and Income: The Massachusetts Principal and
Income Act shall govern beneficiaries' rights among themselves in matters concerning
principal and income. If the Massachusetts Principal and Income Act contains no
provision concerning a particular item, my Trustee shall determine a fair, equitable and
practical manner what shall be credited, charged, and apportioned between principal and
income.

§7.14 Authority to Terminate Trusts: If, at any time, my Trustee, other than an
Interested Trustee, in its sole and absolute discretion, determines that any trust created
under this agreement is no longer economical or is otherwise inadvisable to administer as
a trust, or if my Trustee, other than an Interested Trustee, deems it to be in the best
interest of my beneficiaries, my Trustee, without further responsibility, may terminate and
distribute the trust property, including any undistributed net income, in the following
order of priority;
To the beneficiaries then entitled to mandatory distributions of net income of the trust and
in the same proportions; and
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If none of the beneficiaries are entitled to mandatory distributions of net ineome, to the
beneficiaries then eligible lo reeeive discretionary distributions of net income of the trust,
in such amounts and shares as my Trustee, other than an Interested Trustee, may
determine.

§8.01 Introduction to Trustee's Powers: Hxcept as otherwise specifically provided in
this agreement, my Trustee may exercise, without prior approval from any court, all the
powers conferred by this agreement and any other powers conferred by law, including,
without limitation, those powers set forth under the common law or statutory law of the
Commonwealth of Massachusetts or any other jurisdiction whose law applies to this trust.
. . . My Trustee shall exercise these powers in the manner my Trustee determines to be in
the best interests of the beneficiaries. My Trustee shall not exercise any of its powers in a
manner that is inconsistent with the right of the beneficiaries to the beneficial enjoyment
of the trust property in accordance with the general principles of the law of trusts. . . .

§8.02 Execution of Documents by My Trustee: My Trustee may execute and deliver
any and all instruments in writing that my Trustee considers necessary to carry out any of
the powers granted in this agreement.

§8.03 Investment Powers in General: My Trustee may invest in any type of investment
that my Trustee determines is consistent with the investment goals of my trust. . . .

§8.06 Contract Powers: My Trustee may sell at public or private sale, transfer,
exchange for other property, and otherwise dispose of trust property for consideration and
upon terms and conditions that my Trustee deems advisable. My Trustee may grant
options of any duration for any such sales, exchanges, or transfers of trust property.

§8.10 Insurance Powers: My trustee may purchase, accept, hold, and deal with as
owner, policies of insurance on my life, the l i fe of any beneficiary, or on the life of any
person in whom any beneficiary has an insurable interest.
My Trustee may purchase disability, medical, liability, long-term health care and other
insurance on behalf of and for the benefit of any beneficiary. My trustee may purchase
annuities and similar investments for any beneficiary. . . .

§8.11 Loans and Borrowing Powers: My Trustee may make secured or unsecured loans
to any person (including a beneficiary), entity, trust or estate, for any term or payable on
demand, with or without interest. My Trustee may enter into or modify the terms of any
mortgage or security agreement granted in connection wi th any loan and may release or
foreclose on the mortgage or security. . . .
My Trustee may encumber trust property by mortgages, pledges and other hypothecation
and shall have the power to enter into any mortgage, whether as a mortgagee or
mortgagor even though the term may extend beyond the termination of the trust and
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beyond the period that is required lor an interest created under this agreement to vest in
order to be valid under the rule against perpetuities. . . .

§8.17 Residences and Tangible Personal Property: My Trustee may acquire, maintain
and invest in any residence tor the use and benefit of the beneficiaries, whether or not the
residence is income producing and without regard to the proportion that the value of the
residence may bear to the total value of the trust property and even if retaining the
residence involves financial risks that trustees would not ordinarily incur. . . . My Trustee
may permit any income beneficiary of the trust to occupy any real properly or use any
personal property owned by the trust on terms or arrangements that my Trustee may
determine, including rent free or in consideration for the payment of taxes, insurance,
maintenance, repairs, or other charges. , . .

§8.19 Securities, Brokerage and Margin Powers: My Trustee may buy, sell, trade and
otherwise deal in stocks, bonds, investment companies, mutual funds, common trust
funds, commodities, options and other securities of any kind an in any amount, including
short sales. My Trustee may write and purchase call or put options, and other derivative
securities. My Trustee may maintain margin accounts with brokerage firms and may
pledge securities to secure loans and advances made to my Trustee or to or for the benefit
of a beneficiary. . . .

§8.21 Limitation on My Trustee's Powers: All powers granted to my Trustee under
this agreement or by applicable law shall be limited as set forth in this Section, unless
explicitly excepted by reference to this Section.
(a) An Interested Trustee Limited to Ascertainable Standards: An Interested Trustee

may not exercise or participate in the exercise of discretion with respect to the
distribution of income or principal, or the termination of the trust to or for the benefit
of a beneficiary, to the extent that the exercise of such discretion is other than for the
health, education, maintenance or support of a beneficiary as described under Sections
2041 and 2514 of the Internal Revenue Code. . . .

In its legal memorandum, MassIIcal th asserts that it is clear the appellant has access to trust
income. As to the trust principal, the MassHealth attorney contends that the "wide latitude and
broad authority given the Trustee to deal with the Trust assets, including the abil i ty to terminate
the Trust and distribute its property to the applicant as the income beneficiary, or to convert the
assets to income producing property, such as an annuity, or loan the applicant the funds equal to
the value of the Trust assets, demonstrates that there arc several circumstances under which the
value of the principal can be made available to or used for the benefit of the applicant." As such,
Massliealth concludes, the trust is fully countable to her for el igibi l i ty purposes under 130 CMR
520.023(C)(l)(a). See Exhibit 10.

The appellant was represented at the hearing by her son (also her power of attorney) and an
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attorney. The attorney also submitted a hearing memorandum into the reeord. See Exhibit 11 .
The attorney argued that the appellant created the trust in 2007 to avoid probate of her estate, to
ensure that her son (who had lived with her) would eventually have the opportunity to buy out the
interests of his five siblings, and to provide for a disabled adult child. She contended that the
appellant did not retain any control over the trust that would render the assets countable to her.
The attorney acknowledged that the appellant, as a life estate holder, retained the right to trust
income, but maintained that she has no right to access the principal. Even if the trust principal is
countable to her, the attorney stated, it is inaccessible because the trustee has refused to sell the
property and the appellant cannot access the value of her l i fe estate."

The reeord was held open after hearing for each side to respond to the other's hearing
memorandum. During the record-open period, attorneys for each party submitted response
briefs. See Exhibits 13 and 14.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On September 7. 2007, the appellant established an irrevocable trust, naming her son (RE)
as sole trustee. The trust instrument includes the following provisions:

a. The trust is irrevocable, and the grantor (appellant) cannot alter, amend, revoke, or
terminate it in any way. The grantor "retain[sj no right, title or interest in the
income and principal of this trust or any other incident of ownership in any trust
property.'1 (§1.03)

b. In order to "maximize the benefit" to the beneficiaries, the trustee has "broad
discretion with respect to the management, distribution and investment" of trust
assets. (§1.05)

c. The trustee "shall distribute to [grantor] as much of the net income of the trust
property as [the trustee] may determine advisable for any purpose. [The] Trustee,
other than an Interested Trustee, shall have no authority to distribute principal" to
the grantor." The trustee "may distribute to any one of more of the lifetime
beneficiaries [her six children] as much of the net income and principal of the trust
property as [the trustee] may determine advisable for any purpose. If [the] Trustee is
an Interested Trustee, |s/he] shall distribute to any one or more of the lifetime
beneficiaries as much of the income and principal of the common trust as |s/he]
determines is necessary or advisable for their health, education, maintenance, or

~ As of the hearing, the appellant is l i v i n g in an assisted l iving faci l i ty . The attorney indicated that she
await ing MassHealth approval before she moves into a nursing home.
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support. In making distributions under this Section, [the] Trustee may, but need not,
take into consideration any income of other resources that are available to the
lifetime beneficiaries outside of the trust and arc known to [the] Trustee. . . ."
(§3.01(a))

d. The trustee "may make distributions to or for the benefit of one or more trust
beneficiaries to the complete exclusion of the other beneficiaries. [The] Trustee
may make distributions to beneficiaries in equal or unequal amounts according to
their respective needs.1" (§3.01 (b))

e. Determinations of principal and income are governed by the Massachusetts
Principal and Income Act. If the Act contains no provision concerning a particular
item, the trustee "shall determine a fair, equitable and practical manner what shall be
credited, charged, and apportioned between principal and income." (§7.08)

f If the trustee (other than an interested trustee) in his/her "sole and absolute
discretion" determines that the trust is no longer economical or is otherwise
inadvisable to administer as a trust, and deems it in the best interest of the
beneficiaries, the trustee may terminate and distribute the trust property (including
undistributed net income) in the following order of priority: First to the beneficiaries
then entitled to mandatory distributions of net income, and if none of the
beneficiaries is entitled to the net income, "to the beneficiaries then eligible to
receive discretionary distributions of net income of the trust, in such amounts and
shares as my Trustee, other than an Interested Trustee, may determine." (§7.14)

g. "Except as otherwise specifically provided in this agreement, my Trustee may
exercise, without any prior approval from any court, all the powers conferred by this
agreement and any other powers conferred by law. . . . My Trustee shall exercise
these powers in the manner my Trustee determines to be in the best interests of the
beneficiaries. . . ."(§ 8.01)

h. The trustee has power to invest trust funds, enter into contracts, and buy and sell
securities. (§§ 8.03, 8.06, and 8.19)

i. The trustee "may purchase disability, medical, liability, long-term health care and
other insurance on behalf of and for the benefit of any beneficiary." The trustee
"may purchase annuities and similar investments for any beneficiary. . . ." (§8.10)

j. The trustee "may make secured or unsecured loans to any person (including a
beneficiary), entity, trust or estate, for any term or payable on demand, with or
without interest. . . . [The] trustee may encumber trust property by mortgages,
pledges and other hypothecation. . . ." (§8.11)
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k. The trustee "may acquire, maintain and invest in any residence lor the use and
benefit of the beneficiaries. . . . [The] Trustee may permit any income beneficiary of
the trust to occupy real property or use any personal property owned by the trust on
terms or arrangements that |s/he] may determine, including rent free or in
consideration for the payment of taxes, insurance, maintenance, repairs, or other
charges. . . ."(§ 8.17)

2. On September 7. 2007. the appellant deeded her home to the trust, reserving a life estate for
herself.

3. On March 7. 2013. a Massl Icalth long-term care application was filed on the appellant's
behalf.

4. On April 22. 2013. Massllealth denied the application after determining the appellant had
assets in excess of the $2,000 regulatory l imi t .

5. The appellant filed a timely appeal on May 20. 2013.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual . 130 CMR
520.023. l;or property held in an irrevocable trust defined as "a trust that cannot be in any \\a\d by the grantor" - the amount countable to an applicant is determined as follows (130

CMR 520.023(0):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual arc countable income.
(e) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facil i ty resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007<G)(2) or (8).

In this case the question is whether, considering the document as a whole. "[a]ny portion of the
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principal" held by the trust could "under any circumstances" be paid to or lor the benefit of the
appellant. See 130 CMR 52().()23(C). "[l|f there is a peppercorn of discretion, then whatever is
the most the beneficiary might under any state of affairs receive in the full exercise of that
discretion is the amount that is counted as available for Medicaid eligibility". Cohen v.
Commissioner of the Division of Medical Assistance. 423 Mass. 399, 413 (1996).

The appellant does not dispute MasslIealuYs determination that, as holder of a life estate, she has
access to trust income.' The question here is whether the trustee has the authority to use trust principal
(consisting of the remainder interest of the real estate) for her benefit as well. If the trustee has such
discretion, then the whole of the trust corpus is countable to her for Massllealth purposes. On its face,
the trust instrument appears to categorically deny the trustee any authority to distribute principal to the
appellant. See Hxhibil 9. §3.01(a) ("My Trustee shall have no authority to distribute principal to me").
However, this clause may not be read in isolation; rather, it must be construed and qual i f ied in
light of the trust instrument as a whole. See Dohertv v. Director of the Office of Medicaid. 74 Mass.
App.Ct. 439.441 (2009).

Massllealth contends that the "wide latitude and broad authority given the Trustee to deal with the
Trust assets . . . demonstrates that there are . . . circumstances under which the value of the principal
can be made available to or used Ibr the benefit of the applicant." Sec Exhibit 10. The language of
the trust supports this view. Broadly, the trust document states that the "intent" of the trust is "to
maximi/e the benefit to my trust beneficiaries;" in pursuit of this goal, the trustee is granted "broad
discretion with respect to the management, distribution and investment of assets in [the] trust" (§ 1.05).
The trustee is also authorized to "make distributions to or for the benefit of one or more trust
beneficiaries to the complete exclusion of other benellciaries." taking into account "their respective
needs" (§3.01 (b)). Accordingly, the trustee is under no obligation to preserve assets for the other
beneficiaries and can use the trust property for the appellant's benefit exclusively.

The document also details some specilic wa>s in which the trustee can use trust principal for the
appellant's benefit.' For example, the trustee is empowered to purchase "annuities and similar

' The t rust instrument states i n i t i a l l y that the grantor "relain[s| no right, t i t l e or interest in the income and
pr inc ipa l of this trust." This clause is contradicted t\\  paragraphs later, when the document states tha t
the trustee "shall d is t r ibute to me as much of the net income of the trust proper!) as [he or she) max
determine advisable for an\e " At hearing and in her memoranda, the appellant 's allornex
conceded that she is indeed en t i t l ed lo ihe t rus t income. See E x h i b i t s 1 1 and 14.

1 The term "beneficiaries" does not exclude the appellant. See Doherty. 74 Mass. App. Ct. at 442, n.6
(•• |W]e do not read the phrase 'dis tr ibute the entire pr inc ipal of such Trust fund to the benellciaries
thereof as l i m i t i n g the class of beneficiaries enti t led to receive pr inc ipa l to the trust's 'pr incipal
beneficiaries. ' The trust establishes no such beneficiary class.")

" I h e principal here consists of the remainder interest in the appellant's former home. The appellant's
attorney argued in her post-hearing brief that the trustee's a b i l i l x lo access any equi ty from the trust
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investments for any beneficiary" (§8.10). Were the trustee to purchase an annuity on the appellant's
behalf, she would clearly be entitled to the income it produced. More strikingly, the same section
authorizes the trustee to purchase "long-term health care and other insurance on bchali" ol" and tor the
benefit of any beneficiary." This provision makes it clear that the trustee has the power to use trust
assets toward the appellant's nursing home costs, precisely the issue here.

Reading the instrument as a whole, it is clear that the trustee has more than a "peppercorn ol"
discretion'" to access both income and principal for the appellant's benefit. Accordingly, the agency
properly considered the l u l l value of the trust to be countable to the appellant for purposes of her
MassI lealth eligibil i ty. MassHealth properly denied the application for excess assets/'

This appeal is therefore denied.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

ec: Springfield MFC

principal for the appellant's benefit is l imited by the fact that the trust owns only a remainder interest in
the property. However, il is the appellant who owns the present interest (the l i f e estate). MassHealth
correctly considered the fu l l value of the property ($313,000) to be available to the appellant.

6 The evidence does not support the appellant 's contention that the assets are inaccessible pursuant to 130
CMR 520.006.
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