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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E. Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated May 13, 2013, MassHealth denied appellant's MassHealth application
because it determined that assets valued at $186,485 held in trust are countable and exceed program
limits (sec 130 CMR 520.003, 520.023 and Hxhibit 1). The appellant filed this appeal in a timely
manner on May 31, 2013 (see 130 CMR 610.015(3) and Exhibit 2). Denial of assistance is valid
grounds for appeal (see 130 CMR 610.032). At appellant's request, the hearing record remained
open until September 30, 2013. At appellant's request, the hearing record open period was extended
through October 15, 2013 to allow a post hearing memorandum (Exhibit 10). The hearing record
was reopened on December 10, 2013 until December 24, 2013 for MassHealth to submit a response
to appellant's post hearing memorandum and additional documentation submitted (Exhibit 11).

Action Taken by MassHealth

MassIIealth denied appellant's MassHeallh application because it determined that assets valued at
$186,485 held in trust are countable and exceed program limits.

Issue
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The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, 520.023 in
determining that assets valued at $186,485 held in trust are countable to appellant and exceed
program limits.

Summary of Evidence

The MassHealth representative testified that appellant was admitted to a skilled nursing facility on
February 28, 2013. There is no community spouse. A MassHealth long-term care application was
submitted on March 8, 2013, seeking eligibility effective February 28, 2013. The application was
denied on May 6, 2013 based on a determination that assets held in trust arc countable to appellant
in a MassHealth eligibility determination, and exceed program limits.

On August 16. 2006. appellant executed a deed transferring, for no consideration, real estate located
in New Hampshire to herself as trustee of a Realty trust. Prior to the execution of this transfer,
appellant owned the property individually. The Realty Trust states that the Trustee is to hold trust
property for the benefit of those beneficiaries listed on the schedule of beneficial interests. A
schedule of beneficial interests dated March 29, 2007 stales that 100% of the beneficial interest in
the Realty Trust is held by appellant's daughter as Trustee of an Irrevocable Trust and her
successors (Exhibit 7).

Pursuant to Article Fourth of the Really trust:

The trust may be terminated at any time by the beneficiaries, or any one or more of
them, by notice in writing to the trustees and the other beneficiaries, if any, but such
termination shall only be effective when a certificate thereof signed and acknowledged
by the trustee hereunder shall be registered or recorded with the registry of deeds. In
case of any such termination, the trustee shall transfer and convey the specific assets
constituting the trust estate subject to any leases, mortgages, contracts or other
encumbrances on the trust estate, to the beneficiaries according to Ihe nature and extent
of their respective interests hereunder.

Paragraph A of the first article of the irrevocable trust states: "the Donor shall initially fund this
trust with the assets described on schedule A attached hereto.*' Schedule A designates that the
irrevocable trust is funded with the real property deeded by appellant to the Realty trust.

Paragraph C of the first article of the Irrevocable Trust stales:

Except as otherwise provided in paragraph B of Article Second and article Fifth, the
Donor hereby relinquishes all power to alter, amend or revoke any provisions of this

1 The MassHealth legal memorandum points out that there is no paragraph B in the second article, and the f i f th article
addresses the appointment, and removal of trustees.
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trust agreement. The trust agreement shall be irrevocable. The trustees, however, may
at any time, or from time to time, amend any administrative provisions of this trust by
any instrument in writ ing signed and acknowledged by said trustees. For purposes of
the foregoing, the term "administrative provision" refers to any provision of the trust
dealing with the management and administration of the trust and in no event shall any
such amendment affect, enlarge, or shift any beneficial interest created hcreundcr.

Article Third, part D of the Irrevocable Trust states:

Notwithstanding anything to the contrary hcrcunder, no part of the principal of any
Trust established herein shall ever revert to or be used for the satisfaction of legal
obligations of the Donor and the Donor intentionally renounces for herself and her
estate any interest, either vested or contingent, including any reversionary right or
possibility of revcrtcr, in the principal of the Trusts, and any power to determine or
control, by alteration, amendment, revocation, termination, or otherwise, the beneficial
enjoyment of the principal of the Trusts.

Article Fourth of the Irrevocable Trust, entitled "termination of the trust" states:

This trust shall terminate upon the earlier of (a) the date of the Donor's death or (b) a
determination by the trustees, at their sole discretion, that the continuation of this trust
would jeopardize the Donor's eligibility for assistance from any federal, slate, or local
governmental program. If this occurs, the remainder interest wil l be accelerated, and
the remainder beneficiary shall receive the accrued and undistributed income and
corpus then held by the trustees; provided, however, no distribution of the trust
property shall be made under this paragraph except upon the review and written
certification by an attorney with expertise in the field of estate planning, elder law, and
public benefits, that such distribution is appropriate under this Article and is otherwise
in the best interest of the Donor.

Paragraph B of article Fourth of the Irrevocable Trust states in part:

Upon termination of this trust, any and all principal and accumulated income remaining
shall be distributed to or for the benefit of the Donor's descendants, a "qualified spouse"
of a descendant of the Donor, and/or any organisation which qualifies for a charitable
exemption and deduction provided for under the laws of the United States or of any
state in such amounts and proportions and for such estates and interests and upon such
terms, Trusts, conditions and limitations as said donor shall, by specific reference to the
power of appointment contained in this paragraph B, Article FOURTH, by Will
appoint. If, or to the extent that, the donor docs not exercise this power to appoint by
Will , the remaining principal and undistributed net income of this trust shall be
distributed to the donor's daughter.

Masslleallh analyzed the Trust under provisions of 42 USC §1396p(d), and 130 CMR 520.023(C),
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as the Trust is irrevocable and dated after 1993. MassHealth argues in accordance with 42 USC
§1396p(d)(2)(B) the portion of the Trust attributable to the assets of the applicant shall be
considered available in an eligibility determination. Specifically, MassHealth argues under 42 USC
§ 1396p(d)(2)(C)(ii) and (Hi), that federal Medicaid law effectively creates a presumption that a trust
containing the assets of an applicant's and/or spouse are countable in an eligibility determination.
MassIIeallh also argues that there are circumstances under Trust provisions that would allow
appellant to access the corpus of the Trust, and therefore the resources are considered available and
countable to appellant. Under Article Fourth of the Realty Trust, the Realty Trust may be
terminated by a written notice from the beneficiary, and its assets are then to be distributed to the
beneficiary designated on the schedule and beneficial interests. The schedule of beneficial interests
designates the irrevocable trust as holding a 100% beneficial interest in the Realty trust. The
applicant/appellant is the donor and vested lifetime beneficiary of the irrevocable trust. The
applicant/appellant may, therefore, provide written instructions to terminate the Realty trust; and as
such it is revocable by her and therefore countable under 42 USC §1396p(d)(3)(A)(i), and 130
CMR 520.023(B). Upon termination of the Realty trust the New Hampshire property is to be
distributed to the irrevocable trust. Further, pursuant to paragraph A of the Third Article of the
Irrevocable Trust, appellant is entitled to distributions of income. Accordingly, trust income is
countable in an eligibility determination. 130 CMR 520.023(C)(l)(a). In addition, under the Fourth
article the irrevocable trust can be terminated if it's continuation would jeopardi/e eligibility for
Medicaid; and under the Ninth Article the trust can be revised. Therefore, MassHealth argues that
the trust should be deemed revocable as the provisions of the trust allow the trust to be terminated.

Citing Doherty v. Commissioner, 74 Mass. App. Ct. 439, 442-43 (2009), Massllealth argues that
for Medicaid purposes, the countability of the Trust principal is not predicated on merely one
provision of a trust, rather the whole of the instrument of Trust must be reviewed. MassHealth
asserts that the applicant is not only the vested lifetime beneficiary of the Irrevocable Trust income,
but that she is also considered the vested beneficiary of all Trust assets and that the interests of
anyone else identified in the Irrevocable Trust is, at best, as contingent beneficiaries. Trust
provisions that attempt to limit the Trustee's discretion to make payments to, or on behalf of, an
applicant are disregarded because they are meant to "defeat Medicaid ineligibility standards"
(Cohen v. Comm'r, Division of Medical Assistance, 423 Mass. 399, 416 (1996)). Therefore, any
limiting event or condition enumerated in the Trust attempting to cut off a Trustee's discretion are
disregarded, rendering the whole Trust countable (Lebow v. Commissioner of Div. of MecL
Assistance, 433 Mass. 171, 177-178 (2000)).

In addition, MassHealth argues that the terms of the irrevocable trust reveal that appellant retained
substantial control over trust assets including a power of appointment, the right to use and occupy
any real estate owned by the trust, and a restriction on the sale of trust property without appellant's
written consent. MassHealth asserts that an applicant cannot credibly claim that real estate held in
trust is not available to her when (1) appellant wants to reside in it; (2) does not want it to be sold;
(3) takes advantage of residential abatement protection enumerated in the eighth article; (4) tax
allocations in paragraph D of the seventh article; or, (5) claims payment of real estate taxes as
deductions on personal tax returns, but then contends the real estate held in the trust is not available
because appellant seeks institutionalized Medicaid long-term care welfare benefits (citing U.S. v.
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Murray, 217 space F.3d 59, 65 (200) quoting, 2A Scott & Fletcher. The Law of Trusts Section 156,
at 167 (4th ed. 1987)). Under the Seventh article the trustee may use principal to satisfy tax
obligations, and under paragraph E, the applicant reserved the right to re-acquire trust principal by
substituting property of an equivalent value. MassHealth argues that these arc additional
circumstances in which appellant has access to the principal and where it is available for her
benefit. MassHealth asserts that under the Fifth Article, the trustee has wide powers and authority to
deal with trust assets; and there is no preclusion to converting assets to income producing property
such as an annuity payable to appellant as the income beneficiary.

In her legal memorandum, appellant argues that MassHealth incorrectly determined that appellant is
the Trustee of both Trusts. Appellant's daughter, not appellant, is the Trustee of both the Realty
Trust, and the Irrevocable Trust. Second, appellant argues that the Realty Trust can only be
terminated by instruction from the Trustee of the Irrevocable Trust, which is again, appellant's
daughter. The Schedule of Beneficial interests of the Realty Trust lists the Irrevocable Trust as
100% beneficiary of the Realty Trust. Pursuant to Article Fourth of the Realty Trust, the Realty
Trust may be terminated by the beneficiaries. Therefore, only the Trustee of the Irrevocable Trust
has the authority to direct the termination of the Realty Trust; and upon termination of the Realty
Trust, the property would be transferred to the Irrevocable Trust, which means the terms of the
Irrevocable Trust control.

Next, appellant asserts that while Article Third, Paragraph C, grants appellant the right to use and
occupy any real estate held in the Irrevocable Trust, appellant does not have access to the principal
because the Trustee does not have power to distribute the Irrevocable Trust principal to her. While
the Trustees are required to obtain the written consent of the Donor/appellant in order to mortgage,
encumber, sell of dispose of the residence or other real estate held in trust, this article is intended to
allow appellant to maintain some control over her living environment, and does not permit the
Trustee to distribute to appellant property held in the Irrevocable Trust.

Appellant also contends that MassHealth incorrectly interpreted Article Fifth, Section 9, Paragraph
D of the Irrevocable Trust which outlines standard administrative provisions common to virtually
all trusts. Appellant argues that this provision does not allow the Trustee to call Trust principal
"income" and distribute it to appellant. Instead the purpose of the provisions is to protect Trustees
from claims by beneficiaries about their accounting methods in cases when the beneficiaries of
income and principal are not identical. Appellant argues that in no place does Article Fifth, Section
D expand the Trustee's authority to invade trust principal for appellant. Similarly, Article Seventh,
Paragraph E of the Irrevocable Trust entitled "Right of Substitution" is a standard provision in
virtually all trusts to ensure the Irrevocable Trust qualifies for favorable tax treatment, and in no
way allows appellant to access or receive distributions of Trust properly; nor does the power of
appointment to a charitable organization make the Irrevocable Trust property countable, and is
included in the Trust for the purpose of rendering the Irrevocable Trust a grantor trust under IRC
Section 6 in order for the real estate, should it be sold, to qualify for capital gain exclusions.

Moreover, appellant argues that Trust provisions allowing the termination of the Trust if the Trust
interferes with Massllcalth eligibility under Article Fourth, Paragaraph A does not have the effect
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of making the Irrevocable Trust revocable as the termination of the Irrevocable Trust under Article
Fourth, Paragraph B. would result in the distribution of Trust property to appellant's descendants.
their spouses or charitable organizations appellant appoints by will , or absent sueh appointment, to
appellant's daughter. Further, Article Ninth, which permits the trustees to "engage in any
transaction to comply with the provisions "of the tax code and MassIIealth law does not make the
Trust revocable or permit trust assets to be accessed by appellant. The intent of this provision is not
to permit the Trustees to alter the interests of the beneficiaries in the Irrevocable Trust. Instead, the
purpose of this provision is to allow the Trustee to further the intent of the Irrevocable Trust, which
is to qualify appellantfor Massilcalth coverage and to permit the sale of her residence to qualify for
the capital gains exclusion under the Internal Revenue Code.

With regard to Trust income, appellant argues that the Irrevocable Trust has not produced income
to date, and in that Trust assets consist of real estate, should the property be rented, appellant is
precluded from receiving rental income under Paragraph C of Article Third, liven if the property
did produce income that the Trustee had discretion to distribute to appellant, it would not disqualify
her from receiving MassIIealth benefits as the income would be contributed toward her patient paid
amount. However, Article Third does not allow the Trustee to distribute Trust assets to appellant.
Appellant argues further that the Trusts involved do not mirror the circumstances in Doherfy v.
Commissioner, 74 Mass. App. Ct. 439, 442-43 (2009) because the applicant in Doherty was
considered to be part of a class of beneficiaries who could receive the Trust principal. In this case.
should the Irrevocable Trust terminate, the class of beneficiaries to receive the Irrevocable Trust
property does not include appellant. Appellant concludes that 42 U.S.C. §1396(p)(3)(B)(i) and 130
CMR 520.023(C)(l)(a) provide that trust principal or income is a countable asset only if there are
any circumstances under which the trustee could pay to or for the benefit of the MassIIealth
applicant. Appellant asserts that MassHealth has failed to show any circumstances that would
allow the trustee to distribute principal to appellant.

Appellant submitted a IIUD settlement statement showing that the real property had been sold on
October 15, 2013 by appellant's daughter in her capacity as Trustee of the Realty Trust for a gross
sale price of $175,000 (Hxhibit 12). The gross proceeds were used to pay off a mortgage in
appellant's name totaling $37,383. MassIIealth also searched the New Hampshire Registry of
Deeds and found that two additional mortgages in appellant's name were also discharged. The
mortgages were not in the name of the Realty Trust or the Irrevocable Trust, nor did appellant
reserve a life estate in the property when she transferred the property to the Realty Trust. Moreover,
neither the Realty Trust nor the Irrevocable Trust states that the real estate was transferred to the
Trustee subject to the assumption of outstanding mortgages. Therefore, MassHealth argues that
principal was used to satisfy appellant's legal obligations in that proceeds from the sale of the
property were used to pay off her personal debt citing Edholm v. Minnesota Dept. of Human
Services, el. al., A12-1623 Minn. App. Ct. A12-1623 (June 17, 2013) (unpublished), MassHealth
asserts that although appellant is not a beneficiary of her self-settled trust, the Court found trust
resources available because the applicant was the "owner1' of her Grantor Trust under the Internal
Revenue Code. In addition, MassIIealth argues that the Trustee has unlimited power to borrow or
lend any amount under General Trustee Powers outlined in Article Fifth, which allows appellant to
access principal in the form of a loan.

Page 6 of Appeal No.: 1308755



Findings of Fact

Based on a preponderance of the evidence, 1 find the following:

1) Appellant was admitted to a skilled nursing facility on February 28, 2013.

2) There is no community spouse.

3) A MassIIealth long-term care application was submitted on March 8, 2013, seeking
eligibility effective February 28, 2013.

4) The application was denied on May 6. 2013 based on a determination that assets held in
trust are countable to appellant in a MassIIealth eligibility determination, and exceed
program limits.

5) On August 16, 2006, appellant executed a deed transferring, for no consideration, real estate
located in New Hampshire to herself as trustee of a Realty trust.

6} Prior to the execution of this transfer, appellant owned the property individually.

7) Appellant's daughter was appointed successor Trustee of the Realty Trust on March 29,
2007.

8) The Realty Trust states that the Trustee is to hold trust property for the benefit of those
beneficiaries listed on the schedule of beneficial interests.

9) A schedule of beneficial interests dated March 29, 2007 stales that 100% of the beneficial
interest in the Realty trust is held by appellant's daughter as Trustee of an Irrevocable Trust
and her successors.

10) A HUD settlement statement showing that the real property had been sold on October 15,
2013 by appellant's daughter in her capacity as Trustee of the Realty Trust for a gross sale
price of $175,000.

1 1 ) The gross proceeds were used to pay off a mortgage in appellant's name totaling $37,383.

12) MassIIealth searched the New Hampshire Registry of Deeds and found that two additional
mortgages in appellant's name were also discharged.

13) The mortgages were not in the name of the Realty Trust or the Irrevocable Trust, nor did
appellant reserve a life estate in the property when she transferred the property to the Realty
Trust.

14) Neither the Realty Trust nor the Irrevocable Trust states that the real estate was transferred
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to the Trustee subject to the assumption of outstanding mortgages.

15) Article Fourth of the Realty trust reads: The trust may be terminated at any time by the
beneficiaries, or any one or more of them, by notice in writing to the trustees and the other
beneficiaries, if any, but such termination shall only be effective when a eerliilcate thereof
signed and acknowledged by the trustee hereunder shall be registered or recorded with the
registry of deeds. In case of any such termination, the trustee shall transfer and convey the
specific assets constituting the trust estate subject to any leases, mortgages, contracts or
other encumbrances on the trust estate, to the beneficiaries according to the nature and
extent of their respective interests hereunder.

16} Paragraph A of the first article of the irrevocable trust states: "the Donor shall initially fund
this trust with the assets described on schedule A attached hereto." Schedule A designates
that the irrevocable trust is funded with the real property deeded by appellant to the Realty
trust.

17) Paragraph C of the first article of the Irrevocable Trust reads: Rxcept as otherwise provided
in paragraph B of Article Second and article Fifth, the Donor hereby relinquishes all power
to alter, amend or revoke any provisions of this trust agreement. The trust agreement shall
be irrevocable. The trustees, however, may at any time, or from time to time, amend any
administrative provisions of this trust by any instrument in writing signed and
acknowledged by said trustees. For purposes of the foregoing, the term "administrative
provision" refers to any provision of the trust dealing with the management and
administration of the trust and in no event shall any such amendment affect, enlarge, or shift
any beneficial interest created hereunder.

18) Article Third, part D of the Irrevocable Trust reads: Notwithstanding anything to the
contrary hereunder, no part of the principal of any Trust established herein shall ever revert
to or be used for the satisfaction of legal obligations of the Donor and the Donor
intentionally renounces for herself and her estate any interest, cither vested or contingent.
including any reversionary right or possibility of reverter, in the principal of the Trusts, and
any power to determine or control, by alteration, amendment, revocation, termination, or
otherwise, the beneficial enjoyment of the principal of the Trusts.

19) Article Fourth, Paragraph A of the Irrevocable Trust, entitled "termination of trust" states:
This trust shall terminate upon the earlier of (a) the date of the Donor's death or (b) a
determination by the trustees, at their sole discretion, that the continuation of this trust
would jeopard i/e the Donor's eligibility for assistance from any federal, slate, or local
governmental program. If this occurs, the remainder interest will be accelerated, and the
remainder beneficiary shall receive the accrued and undistributed income and corpus then
held by the trustees; provided, however, no distribution of the trust property shall be made
under this paragraph except upon the review and written certification by an attorney with
expertise in the field of estate planning, elder law, and public benefits, that such distribution
is appropriate under this Article and is otherwise in the best interest of the Donor.
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20) Paragraph B of article Fourth of the Irrevocable Trust states in part: Upon termination of
this trust, any and all principal and accumulated income remaining shall be distributed to or
for the benefit of the Donor's descendants, a "qualified spouse" of a descendant of the
Donor, and/or any organization which qualifies for a charitable exemption and deduction
provided for under the laws of the United Stales or of any state in such amounts and
proportions in for such a states in interests and upon such terms, trusts, conditions and
limitations as said donor shall, by specific reference to the power of appointment contained
in this paragraph B, Article Fourth, by Will appoint. If, or to the extent that, the donor does
not exercise this power to appoint by Wil l , the remaining principal and undistributed net
income of this trust shall be distributed to the donor's daughter.

21) Article Seventh, Paragraph H of the Irrevocable Trust stales: "The Donor retains the right to
reacquire the principal of the Trust by substituting property of an equivalent value therefor."

22} Under General Trustee Powers outlined in Article Filth, Paragraph D, Section 9 of the
Irrevocable Trust, in addition to all common law and statutory authority, the Trustees,
except as otherwise provided, shall have power without approval of any court and in any
manner it considers advisable to determine what part of the Trust property is income and
what part is principal.

23) Under General Trustee Powers outlined in Article Fifth, Paragraph D, Section 11 of the
Irrevocable Trust, in addition to all common law and statutory authority, the Trustees,
except as otherwise provided, shall have power without approval of any court and in any
manner it considers advisable to borrow or lend any amounts.

Analysis and Conclusions of Law

There are no factual disputes in the case at hand; rather, the issue revolves around the interpretation
of the language of the various Trust provisions involved and the applicable regulations. The Trust
is properly considered in the context of both state and federal law applying to trusts created after
1993, of which pertinent sections follow:

Federal law at 42 U.S.C. §1396p (d)(3)(B)(i) stales:

In the case of an irrevocable trusl, if there are any circumstances under which
payment from the trust could be made to or lor the benefit of the individual, Ihe
portion of the corpus from which, or the income on the corpus from which,
payment to the individual could be made shall be considered resources available
to the individual, and payments from that portion of the corpus or income
(emphasis added).

Regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or after August
11,1993, and follows in pertinent part with emphasis added:

(C) Irrevocable Trusts.
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(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest)
of an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.

(c) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident are
considered transfers of resources for less than fair-market value and are treated
in accordance with the transfer rules at 1 30 CMR 520.019(0).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facil i ty resident will be considered
a transfer for less than fair-market value and treated in accordance with the transfer
rules at 130 CMR 520.01 9(G).

Following are relevant provisions of the Trust:

Article Fourth of the Realty trust reads:

The trust may be terminated at any time by the beneficiaries, or any one or more of
them, by notice in writing to the trustees and the other beneficiaries, if any, but such
termination shall only be effective when a certificate thereof signed and acknowledged
by the trustee hereunder shall be registered or recorded with the registry of deeds. In
case of any such termination, the trustee shall transfer and convey the specific assets
constituting the trust estate subject to any leases, mortgages, contracts or other
encumbrances on the trust estate, to the beneficiaries according to the nature and extent
of their respective interests hereunder.

Paragraph A oi" the first article of the irrevocable trust states: "the Donor shall initially fund this
trust with the assets described on schedule A attached hereto/" Schedule A designates that the
irrevocable trust is funded with the real properly deeded by appellant to the Realty trust.

Paragraph C of the first article of the Irrevocable Trust reads:
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Hxccpl as otherwise provided in paragraph B of Article Second and article Fifth, the
Donor hereby relinquishes all power lo alter, amend or revoke any provisions of this
trust agreement. The trust agreement shall be irrevocable. The trustees, however, may
at any lime, or from time to time, amend any administrative provisions of this trust by
any instrument in writing signed and acknowledged by said trustees. For purposes of
the foregoing, the term "administrative provision" refers to any provision of the trust
dealing with the management and administration of the trust and in no event shall any
such amendment affect, enlarge, or shift any beneficial interest created hereunder.

Article Third, part D of the Irrevocable Trust reads:

Notwithstanding anything to the contrary hereunder, no part of the principal of any
Trust established herein shall ever revert to or be used for the satisfaction of legal
obligations of the Donor and the Donor intentionally renounces for herself and her
estate any interest, cither vested or contingent, including any reversionary right or
possibility of rcverter, in the principal of the Trusts, and any power to determine or
control, by alteration, amendment, revocation, termination, or otherwise, the beneficial
enjoyment of the principal of the Trusts.

Article Fourth of the Irrevocable Trust, entitled "termination of the trust" states:

This trust shall terminate upon the earlier of (a) the date of the Donor's death or (b) a
determination by the trustees, at their sole discretion, that the continuation of this trust
would jeopardi/e the Donor's eligibility for assistance from any federal, state, or local
governmental program. If this occurs, the remainder interest will be accelerated, and
the remainder beneficiary shall receive the accrued and undistributed income and
corpus then held by the trustees; provided, however, no distribution of the trust
property shall be made under this paragraph except upon the review and written
certification by an attorney with expertise in the field of estate planning, elder law, and
public benefits, that such distribution is appropriate under this Article and is otherwise
in the best interest of the Donor.

Article Seventh, Paragraph E of the Irrevocable Trust reads: "The Donor retains the right to
reaequire the principal of the Trust by substituting property of an equivalent value therefor."

The Massachusetts Supreme Court and the Appellate Courts have provided guidance in the
interpretation of the federal and state laws regarding trusts and the "any circumstances" test
mandated by both federal and state law that does effectively create a presumption that a self-settled,
inter vivos trust established by an applicant or spouse or funded with an applicant's assets is

r ~) ~3 A

countable in an eligibility determination.""' The issue at hand is whether the assets held in Trust

" See generally, Cohen v. Commissioner of Div. of Med Assistance, 423 Mass. 399, 416 (1996) (explaining that the
rule for self-settled trusts is addressed to an arrangement "concocted for the purpose of having your cake and eating
it too); Doherty v. Director oj the Office oj Medicaid, 74 Mass. App. Cl. 439, 443 (2009) (Medicaid applicants are
prohibited from receiving public health care assistance while also preserving assets for their heirs through the use of
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are countable to appellant in a Medicaid eligibil i ty determination. For this reason the Realty Trust
and the Irrevocable Trust must be analy/ed under provisions of slate and federal Medicaid law with
regard to Trusts. The "any circumstances"' test codified in both stale and federal law is very broad,
and considers whether under ihe terms ofthe Trust, payment from the principal or income could
be made to or for the benefit of the Medicaid applicant.

First, appellant argues that MassHcalth incorrectly determined that appellant is the Trustee of both
Trusts; however, the MassHealth legal memoranda clearly identify' the Trustee ofthe Realty Trust
as appellant in 2006. which changed to appellant's daughter in 2007. There is no assertion that
appellant is or was the Trustee ofthe Irrevocable Trust. The MassHealth analysis is also congruent
with appellant's position that the Trustee of the Irrevocable Trust has the authority to direct the
termination of the Realty Trust; and upon termination ofthe Realty Trust, the property would be
transferred to the Irrevocable Trust, which means the terms ofthe Irrevocable Trust control.

Next, appellant argues that the Irrevocable Trust accomplishes both tax planning objectives and the
goal of establishing Medicaid eligibility, and that various Trust provisions should be considered
administrative powers common to virtually all Trusts. Appellant characterizes Article Fifth.
Section 9, Paragraph D of the Irrevocable Trust as standard administrative language that protects
'trustees from claims by beneficiaries about their accounting methods in cases when the
beneficiaries of income and principal arc not identical. Similarly, appellant urges that Article
Seventh, Paragraph E of the Irrevocable Trust entitled "Right of Substitution" is a standard
provision in virtually all trusts to ensure the Irrevocable Trust qualifies for favorable tax treatment;
and Article Ninth, which permits the trustees to "engage in any transaction to comply with the
provisions ofthe tax code" does not make the Trust revocable or permit trust assets to be accessed
by appellant. While the stated purpose of these provisions is to further the intent to qualify
appellant for MassHealth coverage and to permit the sale of her residence to qualify for the capital
gains exclusion under the Internal Revenue Code, these provisions are subject to review under the
very broad "any circumstances" analysis mandated under Federal Medicaid law and mirrored by
MassIIealth regulations. After reviewing these provisions, I conclude that the degree of control and
flexibility afforded the Trustee, in addition to the power of the Donor to access principal by
substitution, creates circumstances that render Trust principal available to appellant, without regard
to the sophisticated tax planning objectives intended. The fact that the Trustee has such broad
powers including the power to borrow or lend any amounts with no restriction, and engage in any
transaction to comply with tax law, supports the presumption that the Trustee has discretion to

a trust which purported to cut off applicant's ability to access the trust principal); Victor v. Massachusetts Executive
Office of Health A Human Services, Mass. App. Ct. 1, 28 Decision 09-P-136I ( Ju ly 21, 2010) (Court upheld the
Agency's determination that a trust established by the applicant's husband during his l i fe t ime but funded by the
husband's Last Wil l & Testament, was nonetheless countable to the applicant in an eligibil i ty determination; and
La bow v. Commissioner of Div. of Med. Assistance, 433 Mass. 1 7 1 , 173 (2000), (Medicaid applicants are expected
to deplete their own resources before obtaining assistance from (he government) (se-f H x h i b i t 7).
' See Cohen, "if there is a peppercorn of discretion, then whatever is the most the beneficiary might under any slate
of affairs receive in the f u l l exercise of that discretion is the amount that is counted as available for Medicaid
eligibility."
4 As the MassHealth attorney notes, "Congress and courts have recognized and rejected the use of trusts as devices to
shelter assets for the benefit ofthe family members while simultaneously obtaining taxpayer funded Medicaid benefits."

Page 12 of Appeal No.: 1308755



make Trust principal accessible to appellant. Article Third, part I) notwithstanding.3'1' I also find
that these provisions impose no restriction on the Trustee's ability to convert now liquid assets to
income producing property such as an annuity.

More specifically, I find that the HUD statement documents that Trust principal was used to pay
appellant's personal obligations and provides a clear roadmap as to how Trust principal can be,
and in fact was made available to appellant. Although the Trustee of the Realty Trust, appellant's
daughter, held legal t i t le to the subject property, and sold the property on October 15, 2013, there is
no evidence that the property was transferred to the Trustee of the Realty Trust subject to the
assumption of outstanding mortgages. Article Fourth ol ' the Realty Trust requires "in case of any
such termination, the Trustees shall transfer and convey the specific assets constituting the Trust
estate, subject to any leases, mortgages, contracts or other encumbrances on the Trust estate, to the
beneficiaries," i.e.. appellant's daughter in her capacity as the Trustee of the Irrevocable Trust.
However, there is no evidence that the mortgages held individually by appellant were assumed by
the appellant as the Trustee of the Realty Trust in 2006. or by appellant's daughter as the Trustee of
the Really Trust in 2007. Therefore, there is no evidence that the Trustee was obligated to make
mortgage payments, or to payoff the mortgages upon the sale of the property. Moreover, the Realty
Trust was not terminated, and the real estate was not conveyed to the beneficiaries triggering the
assumption of "any leases, mortgages, contracts or other encumbrances on the Trust estate; instead,
the proceeds of the sale of the real estate, reduced by the mortgage payments, were conveyed to the
Irrevocable Trust. The mortgages were in appellant's name individually, not in her name as Trustee
of the Realty Trust in 2006. or in her daughter's name as Trustee of the Realty Trust from 2007
forward. Therefore, I agree with the Massllealth position that payment of the mortgages effectively
highlights the Trustee's ability to distribute principal for appellant's benefit. Article Third, part D of
the Irrevocable Trust not withstanding. If paying appellant's financial obligations is allowable under
Trust provisions, there is no reason to conclude that the Trustee could not make similar
disbursements from principal to satisfy appellant's other creditors or legal obligations. As the Trust
is an Irrevocable Trust, J j l396p(d)(3)(B)( i ) applies as Trust principal has been used for

^ The Irrevocable Trust imposes no restriction on the use of loan proceeds tor current maintenance that would render
the loan a non-countable asset at 130 CMR 520.008(1-:).
" I have also reviewed EJhoini v. Minnwrta Dept. of Human Services, el a/., A12-1623 Minn. App. Ct. A12-1623
(June 17, 2013) (unpublished) submitted b\, and find informative the Court's determination that the
unlimited ability to borrow trust principal under I.R.I'. Section 675(3) resulted in the grantor characterized as the
owner ot'the borrowed funds, and providing support for the determination that trust assets are available to the grantor
because it demonstrates that the grantor "retains some control over the trust."

See Dolwrty. a "clause ma\t be read in isolation; rather, it must be construed and qualified in light of the trust
instrument as a whole."
* As appellant can access Trust principal, the return of principal portion of an annuity payment would also be
accessible in addition to the income portion of the payment.
'' I also agree with Massllealth that Article Fourth entitled "Termination of the Trust," calls into question whether the
Irrevocable Trust is in fact revocable.
'"(B) In the case of an irrevocable trust (i) if there are any circumstances under which payment from the trust could
be made to or for the benefit of the individual, the portion of the corpus from which, or the income on the corpus
from which, payment to the individual could be made shall be considered resources available to the individual, and
payments from that portion of the corpus or income- (I) to or tor the benefit of the individual, shall be considered
income of the individual, and (II) for am other purpose, shall be considered a transfer of assets by the individual
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appellant's benefit to pay mortgages held in her name individually.

I also find unavailing appellant's argument that Artiele Fourth, Paragraph A does not have the
effect of making the Irrevocable Trust revocable if Medicaid eligibility is in jeopardy as the
termination of the Irrevocable Trust under Article Fourth. Paragraph B, would result in the
distribution of Trust property to appellant's descendants, their spouses or charitable organizations
appellant appoints by will, or absent such appointment, to appellant's daughter. This argument is
unpcrsuasive in that the accelerated distribution to the designated beneficiaries under these
circumstances is analogous to terminating the Trust to render appellant MassHealth eligible. It is
well settled that exculpatory trust provisions such as Article Fourth of the Irrevocable Trust that
endeavor to terminate, or in this case accelerate, trust arrangements in the event eligibility for public
assistance programs is jeopardized, arc disregarded under Cohen, and 42 U.S.C. §1396p (d)(2)(C),
and the "any circumstances" test applies. The Trust documents read as a whole," without reliance
on a single provision, fail the "any circumstances1' test at 42 U.S.C. 1396p(d)(3)(B)(i) and 130
CMR 520.023(C); and assets now held in the Irrevocable Trust arc countable to appellant.

The appeal is DENIED.

Order for MassHealth

None.

Notification of Your Right to Appeal to Court

subject to subsection (c) of this section; and ( i i ) any portion of the trust from which, or any income on the corpus
from which, no payment could under any circumstances be made to the individual shall be considered, as of the dale
of establishment of the trust (or, if later, the date on which payment to the individual was foreclosed) to be assets
disposed by the individual for purposes of subsection (c) of this section, and the value of the trust shall be
determined for purposes of such subsection by including the amount of any payments made from such portion of the
trust after such date.
" See m. 7.
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If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Thomas J. Goode
Hearing Officer
Board of Hearings

cc:
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