
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Denied

Decision Date: 10/15/13

Appeal Number: 1311737

Hearing Date:

Hearing Officer: Susan Burgess-Cox

09/13/2013

Appellant Representative: MassHealth Representative:
Patrick Devlin

The Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings

100 Hancock Street, Quincy, Massachusetts 02171



APPEAL DECISION

Appeal Decision: Denied

Decision Date: 10/15/13

MassHealth Rep.: Patrick Devlin

Hearing Location: Tewksbury
MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant Rep.

Patient Paid
Amount

09/13/2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter
118E, Chapter 30A, and the rules and regulations promulgated thereunder.

Jurisdiction

Through notices dated June 5, 2013 and June 6, 2013, MassHelath determined
that the appellant is eligible tor MassHealth beginning February 1, 2013 with a
patient paid amount of $2,166.20.' (130 CMR 520.000; Exhibit 1A; Exhibit IB). The
appellant's attorney in fact appealed both decisions in a timely manner. (130
CMR 610.015(B); Exhibit 2; Exhibit 3). Decisions regarding the scope or amount of
assistance are valid grounds for appeal, (see 130 CMR 610.032).

Action Taken by MassHealth

MassHealth determined that the appellant is eligible for MassHealth beginning
February 1, 2013 with a patient paid amount of $2,166.20.

1 MassHealth issued two notices, both had the same start date but different patient paid amounts (PPA),
the difference being a fifty cent decrease in the PPA. This decision will only address the lower of the two
PPAs as it appears to be just an agency error that was corrected.
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Issue

Whether MassHealth was correct in calculating the appellant's patient paid
amount.

Summary of Evidence

The MassHealth representative, from the Tewksbury MassHealth Enrollment Center,
testified that MassHealth received an application for long-term care benefits on
April 17, 2013 requesting coverage as of February 1, 2013. The appellant has been
in a long-term care facility since September 29, 2012. MassHealth determined the
appellant eligible as of the requested start date with a patient paid amount of
$2,166.20. The calculation of this patient paid amount included income that the
appellant received through a trust in the amount of $700 each month. The
appellant has been receiving these payments for years.

The appellant is a beneficiary of a trust created on February 6, 1992 by his late
wife. The trust was funded with assets of the appellant's spouse. (Testimony;
Exhibit 5). The appellant's spouse passed away in 2003 making the appellant the
only recipient of income from the trust.

Article 1.1 of the trust states that "the Trustees shall pay to or for the benefit of the
[appellant's wife] and the [appellant] all of the net income of the Trust not less
often than quarterly". (Testimony; Exhibit 5). Article 1.2 of the trust states that 'in
the event that the [appellant's wife] or the [appellant] becomes a permanent
resident in a long-term care facility as determined in accordance with the terms
of Article 3 of this Trust, then from that time the income shall be paid over to the
non-institutionalized spouse'. (Testimony; Exhibit 5). Article 3 of the trust requires a
written statement by the physician attending the appellant or his spouse attesting
to the date of their institutionalization and that they became a resident of a long-
term care facility. (Exhibits).

On January 31, 2013, a nurse practitioner from the Seacoast Nursing and
Rehabilitation Center signed a letter stating that the appellant was a resident. In
a letter dated, May 2, 2013, the trustee reported that he discontinued
disbursements of income to or for the benefit of the appellant. (Testimony; Exhibit
5). This letter was sent following one issued in February 2013 stating that the trustee
needed a written statement from a physician before discontinuing payments of
income and/or principal. (Testimony; Exhibit 5). The MassHealth representative
argued that the provision being relied upon by the appellant and the Trustee to
stop payments could be interpreted as applying only when both spouses are alive
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and one becomes a resident of a long-term care facility. (Testimony; Exhibit 5).
The MassHealth representative testified that the regulations disregard clauses
purporting to limiting payments from a trust. (Testimony; Exhibit 5).

Counsel for the appellant appeared in person with the appellant's son. Counsel
for the appellant argued that the trustee is an independent party who
determined that he can no longer make payments because the appellant is in
long-term care. Counsel for the appellant argued that the trust is irrevocable and
the trustee is simply following the trust provisions by discontinuing income to the
appellant. The appellant has two trusts, one allows for the trustee to make
payments without limitations while the one at issue has a specific provision limiting
the discretion of the trustee to make payments. The same trustee oversees both
trusts and makes payments from one but not the other as he is complying with the
terms of the trust. Counsel for the appellant asked that MassHealth not count
income that the appellant does not receive in calculating the patient paid
amount.

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The applied for MassHealth long-term care benefits on April 17, 2013
seeking coverage as of February 1, 2013.

2. The appellant was admitted to a long-term care facility on
September 29, 2013.

3. The appellant's wife established a trust on February 6, 1992 funded
with assets of the appellant and his spouse.

4. The trust allows the appellant and his spouse to receive all of the net
income from the trust not less often than quarterly.

5. The appellant's spouse passed away in 2003 making the appellant
the only recipient of income from the trust.

6. The appellant received $700 each month from the trust prior to
entering a long-term care facility.

7. The trust states that if the appellant or his wife become a permanent
resident of a long-term care facility as determined in accordance
with the terms of Article 3 of this Trust, then from that time the income
shall be paid over to the non-institutionalized spouse.
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8. Article 3 of the trust requires a written statement from the physician
attending the appellant or his spouse attesting to the date of their
institutionalization and that they became a permanent resident of a
long-term care facility.

9. A nurse practitioner from the long-term care facility signed a letter on
January 31, 2013 stating that the appellant is a resident of Seacoast
Nursing and Rehabilitation Center.

10. On May 2, 2013, the Trustee submitted a letter stating that he
discontinued disbursements to or for the benefit of the appellant.

11 . MassHealth determined that the income from the trust of $700 each
month is countable toward the appellant in calculating the patient
paid amount.

Analysis and Conclusions of Law

MassHealth administers and is responsible for the delivery of health-care services
to MassHealth members. (130 CMR 515.002). The regulations governing
MassHealth at 130 CMR 515.000 through 522.000 (referred to as Volume II)
provide the requirements for noninstitutionalized persons aged 65 or older,
institutionalized persons of any age, persons who would be institutionalized
without community-based services, as defined by Title XIX of the Social Security
Act and authorized by M.G.L. c. 118E, and certain Medicare beneficiaries. (130
CMR 515.002). The appellant in this case is an institutionalized person. Therefore,
the regulations at 130 CMR 515.000 through 522.000 apply to this case. (130 CMR
515.002).

The trust in this case was created in 1992. Therefore, the regulations at 130 CMR
520.022 apply. The trust is not revocable. (130 CMR 520.022(A)). The appellant is
entitled to receive income from the trust. (Exhibit 5). The trust indicates that the
trustee is to only pay income over to the non-institutionalized spouse in the event
that one became a permanent resident of a long-term care facility. (Exhibit 5).
The appellant's spouse is deceased, the appellant is the only one entitled to
receive income from the trust.

The regulations at 130 CMR 520.024(A) apply to irrevocable trusts. Pursuant to
130 CMR 520.024(A)(lj), the assets and income held in an irrevocable trust
established by the individual or spouse that the trustee is required to distribute to
or for the benefit of the individual are countable. (520.024(A)(1)). Payments
from the income or principal of an irrevocable trust established by the individual
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or spouse to or for the benefit of the individual are countable. (130 CMR
520.024(A)(2)). While the trustee in this case was allowed to distribute income to
the appellant, he did not have access to principal. MassHealth did not count
the trust as an asset to the appellant. This decision was correct. While the terms
of the trust terminate the trustee's ability to distribute income to the appellant
upon his entering a long-term care facility, I do not agree that this provision is
valid under the current regulations. Pursuant to 130 CMR 520.024(A)(2),
payments from the income or principal of an irrevocable trust established by the
individual or spouse to or for the benefit of the individual are countable. (130
CMR 520.024(A)(2)). Since the trust does allow payments for income, that
income is countable. (130 CMR 520.024(A)(2); Exhibit 5) While the trustee in this
case has a condition fixed for distribution, the condition only directs payment to
a non-institutionalized spouse. It does not indicate what would happen in the
event that only one spouse was alive and receiving the income. The trust states
"until the last to die of [the appellant] or [his spouse], the Trustee shall pay to or
for the benefit of [the appellant] or [his spouse] all of the net income of the trust
not less often than quarterly".

The Supreme Judicial Court determined that the amount of money available to
the beneficiary of a trust for purposes of Medicaid eligibility is the greatest
amount that the trustees in any set of circumstances have discretion to pay out.
Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass. 399

(1996). While this trust does not have specific exculpatory language regarding
Medicaid eligibility, it does not appear to prohibit distributions to an
institutionalized spouse in the event that they are the only one living. Instead,
the restriction appears to just apply upon the condition thai one spouse is in the
community and the other becomes institutionalized. (Exhibit 5). Therefore, both
the regulations and caselaw support the decision made by MassHealth in
counting this trust income in calculating the patient paid amount. The decision
made by MassHealth was correct.

This appeal is denied.

Order for MassHealth

None.
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Notification of Your Right to Appeal to Court

It you disagree with this decision, you have the right to appeal to Court in
accordance with Chapter 30A of the Massachusetts General Laws. To appeal,
you must file a complaint with the Superior Court for the county where you reside,
or Suffolk County Superior Court, within 30 days of your receipt of this decision.

Susan Burgess-Cox
Hearing Officer
Board of Hearings

cc:
MassHealth Representative: Sylvia Tiar
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