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APPEAL DECISION

Appeal Decision:

Decision Date:

Approved in part;
Denied in part

2/12/14

MassHealth Rep.: K. Racine

Hearing Location: Springfield

Issue:

Hearing Date:

Appellant Reps.

130 CMR 520.023

October 15, 2013

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A.
and the rules and regulations promulgated thereunder.

Jurisdiction

The Appellant received a notice dated June 10. 2013, stating: MassHealth has reviewed your
application for MassHealth long term care services which you filed on April 30, 2013. You arc not
eligible tor MassHealth long term care services because you have more countable assets than
MassIIcalth benefits allow. You must spend $983,060.45 of your assets. You must show
MassHealth within the next 30 days that you have lowered your assets to $2,000.00. (Exhibit 1).

The Appellant filed this appeal timely on July 05, 2013. (130 CMR 610.015(8); Exhibit 2).

Denial of assistance is valid grounds lor appeal (130 CMR 610.032).

Action Taken by MassHealth

MassI lealth denied the Appellant's long term care application as she is over the asset limit.

Issue

Is the Appellant over the asset limit for long term care eligibility?
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Summary of Evidence

MassHealth testified the Appellant is an 83 year old single woman who has been residing in a
nursing facility since August 30, 2011. The Appellant applied for MassHeallh long term care
benefits on February 12, 2013 and was denied on March 28, 2013 for lack of verifications. On
May 01, 2013 the Appellant submitted additional verifications and the application was restamped
as of that date. On May 31, 2013 the application was denied as it was determined the Appellant
was over the $2,000.00 asset limit for long term care e l ig ib i l i ty . MassHealth indicated that prior
to the appeal the over asset amount of $983,060.45 was reduced to $790,760.45 (alter removal of
the Fletcher Street property from the calculation). MassHealth argued the Appellant has access to
funds in three trusts: (1) WI, Funding Trust (WLFT) containing $101,990.62 (real estate in
Chicopcc Massachusetts); (2) WL Irrevocable Trust (WITT) containing $682,880.12 (Commerce
Bank Account #7875); and (3) WL Living Trust (WLLT) containing $7,889.71 (Peoples Bank
Account #2527). MassHealth submitted a legal memorandum. (Exhibi t 4).

The Appellant was represented by counsel who argued the Appellant has no access to any principal
with regard to the WL1T and thai the WLFT is a nominee trust only and has no assets. The WLLT
account contained PPA funds prior to the payment to the nursing facility and the account is
currently under the $2,000.00 asset limit and should not be an issue. The representative requested
time to read the MassHealth memorandum and allow the record to remain open to submit a
response to the MassHealth memorandum. At the Appellant's representative request the record
remained open until November 05, 2013. (Exhibit 5). Attorney Quinn submitted an affidavit
detailing the rationale for the creation of the Appellant's irrevocable trust. (Exhibit 6).

The Massllcalth memorandum asserts that the long term care statutes hold that the countabilitv of
an applicant's self-settled inter vivos trust is made without regard to whether the Trustees "have or
exercise any discretion under the trust" or "when or whether distributions may be made from the
trust." 42 U.S.C. §139p(d)(2)(C)(ii) and (iii). The MassHealth memorandum also asserts that
Medicaid is a statutory program and not a program in equity and designed to provide health care for
the poor, and that individuals arc expected to deplete their own resources before obtaining
assistance from the government. As a result the Medicaid statutes dictate that in the case of an
irrevocable trust "if there is any circumstance under which payment from the trust could be made to
or for the benefit of the individual, the portion of the corpus from which, or the income on the
corpus from which, payment to the individual could be made shall be considered resources
available to the individual." (42 U.S.C. §1396p(d)(3)(B)(i)).

Trust assets contained in the WLFT and WLI'f are countable for MassIIeallh purposes in
accordance with 42 U.S.C. §139p(d)(2)(B). MassIIeallh states that on September 17, 1996 the
Appellant transferred real estate to the WLFT reserving a life estate in the property. The Trustees of
the WLFT are the Appellant and her daughter. Paragraph 2 of the trust allows that any Trustee may
be or become a Beneficiary. Paragraph 3 states the Trustees are to hold principal and receive
income for the benefit of the Beneficiaries and shall pay over the principal and income pursuant to
the direction of the Beneficiaries. Paragraph 4 indicates the WLFT may be terminated at any time
by the Beneficiaries. MassHealth concludes that since Paragraph 4 allows the trust to be terminated
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at anytime by any one or more of the beneficiaries, the funding trust is revocable, and all of its
assets arc countable for MassIIealth purposes.

The W1JT was established by the Appellant on November 22, 2005 and funded with securities and
cash. The Trustee of the WL1T is the Appellant's daughter and the Appellant, her daughter,
grandson and granddaughter are beneficiaries. MassHealth objects to several provisions in the
WLIT and maintains there are numerous circumstances where the value oi" the principal can be
made available to the Appellant to use for her benefit: Article Two, section 2.02 indicates the
Appellant has the authority to remove a Trustee with or without cause. Article Three, section
3.01 (a) gives the Trustee authority to distribute trust income to the Appellant to provide for health,
education and maintenance but asserts no income distribution will be made if it effects Medicaid
eligibility. Article Seven 7.01 the Trustee may make distributions of income or principal to a
beneficiary without consent or regard to tax liabilities. Section 7.14 allows for the termination of
the Trust Protector. Section 7.19 allows trust assets to pay for liabilities related to the death of any
beneficiary. Section 7.22 allows distribution of income and or principal to satisfy personal income
tax liabilities. Article Eight, section 8.03 allows the Trustee to invest, sell, exchange, dispose of
trust property or enter into contracts (section 8.06). Section 8.10 gives the authority to purchase
insurance products on the life of any beneficiary including the Appellant, as well as borrow money
and encumber any trust properly by a mortgage (section 8.11), make a secured or unsecured loan to
any person (section 8.11), and buy or trade in any type investment or security (section 8.20).

These arc "circumstances" in which the principal is made available to the Appellant as a
beneficiary and as a result the entire trust is available and therefore is fully countable. MassHealth
argues to accept the principal is not available to the Appellant based on Articles One and Two is to
ignore the above provisions and to disregard the Medicaid statutes. Doherty instructs that the
instrument of a trust must be read as a whole through the lens of Medieaid law (Doherty v. Dir. of
the Office of Medicaid, 74 Mass. App. Ct. 439 (2009). (Exhibit 4). MassHealth concludes that the
WLFT and the WLIT are both countable for MassHealth purposes under 130 CMR 520.023.

On November 04, 2013 the Appellant's representative requested an extension of the record open
period. The representative indicated that on October 17, 2013 MassHealth issued a letter approving
(he Appellant. Counsel received the letter on October 26, 2013 and contacted MassI lealth to resolve
the appeal. However it was determined on October 29, 2013 that the approval letter was issued in
error. Because no work was performed with regard to the Appellant's memorandum after October
17, 2013 counsel requested the record open period be extended until November 14, 2013. (Exhibit
7). The record open period was extended until November 14, 2013 for the Appellant to submit a
Memorandum in Support and December 03, 2013 for MassHealth to respond. (Exhibit 8).

The Appellant's representative submitted their Memorandum in Support, list of trust
beneficiaries, affidavits of Appellant's daughter and Appellant's attorney and activity for account
#2527 within the required extended time limits. (Exhibit 8). The memorandum argues that on
September 16, 1995 the Appellant created the WEET, a revocable living trust which names the
Appellant as Trustee. On the same day, the Appellant also created the WEFT whieh is a nominee
trust to hold her real estate naming herself and her daughter as trustees. On November 22, 2005
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the Appellant created the WLIT an irrevocable trust naming her daughter as the Trustee. On this
same day the Appellant exercising her right as the beneficiary of the WLFT, nominee trust named
the WLIT. irrevocable trust as sole beneficiary of the WLFT.

The representative argues the court in Cohen and Lvhow found that where in the language of a
trust a Trustee is given discretion to distribute, that lor purposes of MassI Icalth el igibil i ty the
exercise of that discretion in favor of MassI lealth Appellant is implied. However nothing in
Cohen, Lcho\\- or Doherty nor anything in 42 U.S.C §13%p(d) relieves a Trustee from its
fiduciary duty or suggests that the analysis of the language of the trust should ignore basie
common and statutory law of trusts such as the Trustees f iduciary duty it has to all of the Trust
beneficiaries. The Appellant concedes that Cohen and 42 U.S.C $1396p(d) (3) (B)( i ) outweigh the
language in Article Three, sections 3.01(a) and 7.22 and any income the Trustee has the
discretion to distribute is countable to the Appellant. The representative maintains however the
trust principal is not an includable asset. Section 1.06 limits the Appellant's beneficiary status to
income only, while the Appellant's daughter, grandson and granddaughter are both an income and
a principal beneficiary. The representative argues this is not a matter of interpretation. The
Appellant's rights and the Trustees authority arc strictly limited by this language. The
representative maintained the Trustee in her sole discretion has not distributed any income or
principal to the Appellant since the creation of the Trust.

As for the numerous circumstances by which the value of the principal can be made available to
the Appellant the representative responds that section 3.01(c) Distribution According to Needs -
in no way changes the prohibition on distribution of principal. As there are four income
beneficiaries this section allows the Trustee to make a distribution to one or more of the
beneficiaries at the exclusion of another. Section 2.09 (j) Power to Amend Trust Agreement -
does not grant authority to the Trust Protector to distribute assets as it would be a violation of the
Trust. "I'he intent is to reduce, eliminate or skip tax obligations. Article Seven, section 7.14
Authority to Terminate the Trust - first requires the beneficiaries appoint a Trust Protector and
there is no provision that requires them to do so. If such authority was given to the Trust
Protector, and the trust was determined to be no longer economically viable, then the assets could
distribute to the other beneficiaries and not the Appellant as she is not a principal beneficiary.
Concerning Article Eight and the abil i ty to use and manage assets such as purchase annuities or
similar investments for any beneficiary, the Appellant's counsel argues that MassIleallh is taking
the language out of context. The Trustee is allowed to purchase and invest assets in the Trust for
the benefit of the beneficiaries. Nothing in the section changes the fact that there are two distinct
classes of beneficiaries and that the Appellant is limited to an income distribution only. As for
section 8.11 and the Trustees ability to make an unsecured loan to the Appellant, a loan is not a
distribution of principal and even if this was available, the Appellant has no ability to repay the
loan. With regard to the nominee trust or WLFT, when it was established in 1996 it was common
to record a nominee trust document as the t i t le holder rather than the entire trust document. The
WLFT is merely holding legal t i t le to property as a convenience, reserving a l i fe interest and
creating a remainder interests for the only beneficiary that of the WLIT. The Trustee of the
WLFT has no power to act on the trust property without direction of the WLIT. Because the
Appellant has no interest in the principal of the WLIT, the remainder interest of real property
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held by WLFT cannot benefit the Appellant. Finally, the Appellant receives a monthly check of"
approximately $3,950.00 which is deposited into the WLLT. Due to the Appellant's failure to
timely pay the nursing facility the account built up to $11,832.71. The facility has been paid and
the account is now under $2.000.00.

The representative concludes by stating the WLFT and WITT were drafted to preserve and
protect trust assets for the Appellant's daughter, grandchildren and great grandchildren. The
Appellant preserved a life estate interest in her home and irrevocably gifted the remainder to the
WLIT. Pursuant to the terms of the WITT the Appellant has no control over any of the trust
assets and the Trustee is prohibited from distributing principal to the Appellant. The Appellant
does however concede trust income is countable for determination of the patient paid amount.
(Exhibit 9).

MassHealth responded within the required time limits stating nothing in the Appellant's
submission alters the determination that the assets held in all the Appellant's trusts are countable
for determination of MassHealth eligibility. MassHealth argues the Appellant's representatives
agree the Appellant is a beneficiary of the WLIT and that income is countable, thereby
acknowledging the Trustee's discretion concerning distribution of income does not control, but at
the same time they maintain the Trustee's discretion with regard to principal does control.
MassHealth states the argument is self-contradicting and inconsistent with other provisions of
WLIT (Articles 2.09, 7.01. 7.14. 7.19, 7.21, 7.22, 8.03, 8.10, 8.11 and 8.20). Since there arc
circumstances where the principal may be used for the benefit ol ' the Appellant the principal is
therefore available to the Appellant 42 U.S.C. §1396p(d); 130 CMR 520.023(C). Further even if
article 1.06 precludes the distribution of principal directly to the Appellant, it docs not preclude
the use of principal under Section Light to purchase an instrument such as an annuity to generate
income for the Appellant's benefit, which the parties have agreed is countable. (Exhibit 10).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The Appellant is an 83 year old single woman who has been residing in a nursing facility since
August 30, 2011 (Testimony).

2. The Appellant filed an application for MassHealth long term care benefits on February' 12,
2013 (Testimony).

3. On March 28. 2013 the application was denied for lack of verifications (Testimony).

4. The Appellant reapplicd on May 01. 2013 and was denied on June 10. 2013 for excess assets
(Hxh ib i l l ) .

5. On September 17, 1996 the Appellant created the WLLT, a revocable living trust naming
herself as trustee (Exhibit 4).
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6. On September 17, 1996 the Appellant created the WLFT a nominee trust naming herself
and her daughter as trustees (Exhibit 4).

7. The WLKT contains real estate with the Appellant retaining a life estate interest. The
property has an assessed valued of $112,700.00 (Exhibit 4).

8. The WLFT stales the "trust will hold any and all property . . . for the sole benefit of the
persons hereafter called the Beneficiaries who are set forth in a Schedule of Beneficial
Interests..." Paragraph 1: "This Trust is intended to be a nominee trust ... to hold the record
legal title to the trust property." Paragraph 4: "The Trust may be terminated at anytime by
the Beneficiaries or any one or more of them, by notice in writing to the Trustees, or by the
Trustees by notice in writing to the Beneficiaries." (Exhibit 4).

9. On November 22, 2005 the Appellant created the WLIT an irrevocable trust naming her
daughter as sole Trustee and the Appellant as an income only beneficiary with her daughter,
grandson and granddaughter as income and principal beneficiary (Exhibit 4).

10. On November 22, 2005 the WLFT added a Schedule of Beneficial Interests indicating the
WL1T as sole beneficiary of the WLFT with the Appellant's daughter as sole trustee
(Exhibit 4).

11 . The WLIT contains $682,880.12 (Commerce Bank Account #7875) (Exhibit 4).

12. The WLIT lists the Appellant as an income beneficiary only and states:

• Article One, Section 1.03 An Irrevocable Trust: "This Trust is irrevocable, and I cannot alter, amend,
revoke, or terminate in any way." Section 1.04 Transfers to the Trust states: "I transfer to the Trustee
the property listed in Schedule A, attached to this agreement, to be held in terms and conditions set forth
in th i s instrument. Kxeepl as provided at Article 3 of this agreement, I shall have no right, t i t l e or interest
in the income of this trust. I retain the no right t i t l e or interest in the income or principal of this trust or
any other incident of ownership in any trust properly."

• Article Two, Section 2.02 Trustee Succession (a) Removal a Replacement by Me: "I may remove any
Trustee, with or without cause...".

• Article Three, Section 3.01 Contribution Held in a Single Trust (a) Disribution (sic) of Income for
my Benefit: "My Trustee, in its sole and absolute discretion, may distribute as much of the income of
this common trust as my Trustee determined necessary for my health, education, maintenance and
support. My Trustee shall be under no obligation to distribute income to me or for my benefit. My
Trustee shall not, under any circumstance, distribute income to me or for my benefit if such distribution
would be a disqualifying distribution under any state or federal social benefit system such as Medicaid
or MassHealth."

• Article Seven, Section 7.01 Distribution to Beneficiaries: "The Trustee may make distributions in
cash or kind, or partly in each, in proportions and at values determined by the Trustee. ... The Trustee
may make these determinations without regard to the income tax attributes of the property and without
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consent of any beneficiaries." Section 7.14 Authority to Terminate Trusts: "If at anytime, my Trust
Protector determined that any trust created under this agreement is no longer economical or is otherwise
inadvisable as a trust, or if my Trust Protector deems it to be in the best interest of my beneficiaries, my
Trust Protector without further responsibilities may terminate and distribute the trust property, including
any undistributed net income...". Section 7.19 Funeral and Other Expenses of Beneficiary; "Upon
the death of an income beneficiary a Trustee may pay the funeral expenses, burial or cremation
expenses, enforceable debts and other expenses incurred due to the death of the beneficiary from the
trust property." Section 7.22 Authorization to Reimburse Me for Income Tax Liability: "Unless
such a distribution would disqualify' me or the property of this trust tor Medicaid or any other slate or
federal benefit program, my Trustee may distribute ... income or principal of the trust sufficient to
satisfy my personal income tax l i ab i l i t y attributable to the inclusion of all or part of the Trust's income
in my taxable income."

• Article Eight, Section 8.03 Investment Power in General: "'My Trustee may invest in any type of
investment my Trustee determines is consistent with the investment goals of my trust. . .". Section 8.06
Contract Powers: "My Trustee may enter into contracts, and may deliver deeds or other instruments
...". Section 8.10 Insurance Powers; "My Trustee may purchase, accept, hold and deal with as owner,
polieies of insurance on my life, the l i fe of any beneficiary ..." Section 8.11 Loans and Borrowing
Powers: "My Trustee may make secured or unsecured loans to any person ... with or without
interest.. .". "My Trustee may make borrow money at an interest rates and on other terms it deems
advisable ...". "My Trustee may make encumber trust property ...". ''My Trustee may purchase, sell at
public or private sale, trade renew, modify and extend mortgages." Section 8.20 Securities, Brokerage
and Margin Powers: "My Trustee may buy, sell, trade and otherwise deal in stocks, bonds, investment
companies, . . . and other securities of any kind in any amount...".

13. The WLLT contained $842.23 as of September 26, 2013 (Peoples Bank Account #2527)
(Exhibit 9).

Analysis and Conclusions of Law

On September 17, 1996 the Appellant created the WLLT and the WLIT and the WL1T on
November 22, 2005; therefore, regulations at 130 CMR 520.023 (Trusts or Similar Legal
Devices Created on or after August 11 , 1993) are controlling. The issues in the ease at hand
revolve around the interpretation of the language of the various Trust provisions involved. The
trust is properly considered in the context of both state and federal law applying to trusts created
after 1993, of which pertinent sections follow:

Federal law at 42 USC §1396p provides:

(d) Treatment of trust amounts
(1 ) For purposes of determining an individual's eligibility for, or amount of, benefits
under a State plan under this subchapler, subject to paragraph (4), the rules specified in
paragraph (3) shall apply to a trust established by such individual.
(2)(A) For purposes of this subsection, an individual shall be considered to have
established a trust if assets of the individual were used to form all or part of the corpus the
trust and if any of the following individuals established such trust other than by will:

(i)The individual.
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(ii)The individual 's spouse.
(iii)A person, including a court or administrative body, with legal authority
to act in place of or on behalf of the individual or the individual's spouse.
(iv)A person, including any court or administrative body, acting at the
direction or upon the request of the individual or the individual 's spouse.

(B) In the case of a trust the corpus of which includes assets of an individual (as
determined under subparagraph (A)) and assets of any other person or persons, the
provisions of this subsection shall apply to the portion of the trust attributable to the
assets of the individual.

(C) Subject to paragraph (4), this subsection shall apply without regard to—
(i) the purposes for which a trust is established,
{ii} whether the trustees have or exercise any discretion under the trust,
(iii) any restrictions on when or whether distributions may be made from the trust,
or
(iv) any restrictions on the use of distributions from the trust.

Federal law at 42 USC §1396p(d)(3)(B) states that in the case of an irrevocable trust:

(i) if there arc any circumstances under which payment from the trust could be
made to or for the benefit of the individual, the portion of the corpus from
which, or the income on the corpus from which, payment to the individual could
be made shall be considered resources available to the individual, and payments
from that portion of the corpus or income (emphasis added).

(I) to or for the benefit of the individual, shall be considered income of the
individual, and
(I I ) for any other purpose, shall be considered a transfer of assets by the
individual subject to subsection (c) of this section; and

(ii)any portion of the trust from which, or any income on the
corpus from which, no payment could under any circumstances be made to the
individual shall be considered, as of the date of establishment of the trust (or, if
later, the date on which payment to the individual was foreclosed) to be assets
disposed by the individual for purposes of subsection (c) of this section, and the
value of the trust shall be determined for purposes of such subsection by
including the amount of any payments made from such portion of the trust after
such date.

MussHealth regulation 130 CMR 520.023 applies to trusts or similar legal devices created on or
after August 11 ,1993, and follows in pertinent part with emphasis added:

(C) Irrevocable Trusts.

(1) Portion Payable.
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(a) Any portion of the principal or income from the principal (such as interest)
of an irrevocable trust that could be paid under any circumstances to or for the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual arc countable income.

(e) Payments from the income or from the principal of an irrevocable trust
made to another and not to or for the benefit of the nursing-facility resident arc
considered transfers of resources for less than fair-market value and arc treated
in accordance with the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal
(such as interest) of an irrevocable trust that could not be paid under any
circumstances to or for the benefit of the nursing-facility resident will be considered
a transfer for less than fair-market value and treated in accordance with the transfer
rules at 130 CMR 520.019(G).

WLFT

The WLFT in paragraph 1 stales the trust is a nominee trust and will hold any and all property for
the sole benefit of the Beneficiaries who are set forth in a Schedule of Beneficial Interests.
Paragraph 4 stales the Trust may be terminated at anytime by the Beneficiaries in writing to the
Trustees. The fact the WLFT is a nominee trust whose sole purpose is to hold legal t i t le to real
property as trustee for the benefit of a beneficiary does not preclude that it can also be countable
for Massllealth purposes. However the beneficiary of the WLFT as described in the Schedule of
Beneficial Interests list is the WLIT, and not the Appellant, and therefore the Appellant has no
authority to force termination of the WFLT under paragraph four. As a result, the trust assets
contained in the WLFT arc not countable for purposes of the Appellant's Masslleallh eligibili ty
and this appeal is approved in part.

WLIT

With regard to the trust principal contained in the WLIT, Section One provides a clear restriction on
distributions of principal to Appellant rendering Trust assets non-countable.1 While the "any

1 Pursuant to 130 CMR 520.0I9(B)(1), for transfers of countable assets occurring before February 8, 2006, the look
back period extends baek period is 36 months. In this case more than 36 months have elapsed since the irrevocable
Trust was created with Appellant's real estate. Therefore, the Trust cannot be considered a disqualifying transfer of
assets. 130 CMR 520.019(B),(G).
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circumstances" test mandated by both federal and state law does effectively create a presumption
that a self-settled, intervivos trust established by an applicant or spouse or funded with an
applicant's assets is countable in an eligibility determination2, the Appeals Court in Doherty
concluded that assets held in trust can be so insulated as to render the assets non countable in a
determination of Medicaid eligibility. 1 find in this case that Trust provisions, even considered
collectively3, do not result in circumstances in which the Trustee can exercise discretion to make
payments to the Appellant from Trust principal.

Article One, Section 1.03 of the WLl'f titled An Irrevocable Trust states this "Trust is irrevocable"
and cannot be altered, amended, revoked or terminated in any way. Section 1.04 indicates the
Appellant is an income beneficiary only and shall have no right to the principal of the trust or
ownership in trust property. While MassIIcalth alleges access to the trust principle through a
number of provisions within the trust (Article Two, Seven and Hight), these conditions do not
allow the Appellant to circumvent the purpose of the trust. The provisions highlighted by
MassHeallh contain language which grants the Trustee authority to administer the requirements
of the Trust and does not constitute the "peppercorn" MassIIealth is searching for, nor do these
provisions eliminate Trust language which affirmatively denies the Appellant access to
distribution of principal as MassHeallh suggests. Further, because the Appellant is not the
Trustee of the WLIT, she has no authority to compel the Trustee to take such actions. 1 find
nothing in the totality of the WLIT trust document that defeats the restriction regarding principal
under Section One and this appeal is approved in part.

As for income payments from the Trust under Section Three, there is no dispute that Appellant in
her capacity as Income Beneficiary of the WLIT is entitled to income payments from the Trust and
this appeal is denied in part.

WLLT

With regard to the WLLT, this trust contains funds that can be used to pay the Appellant's health
care needs and any funds above the $2,000.00 asset limit are countable for MassIIealth purposes
and this appeal is denied in part.

Order for the MassHealth

Redetermine long term care eligibility as of February 12, 2013 in accordance with above after
Appellant verifies the WLLT is under the asset limit.

: Sec' Cohen v. Commissioner of Div. of Med Assistance, 423 Mass. 399, 416 (1996), "if there is a peppercorn of
discretion, then whatever is the most the beneficiary might under any state of affairs receive in the ful l exercise of
that discretion is the amount that is counted as available for Medicaid eligibility."
1 See Doherty, a "clause may not be read in isolation; rather, it must be construed and qualified in light of the trust
instrument as a whole."

Page 10 of Appeal No.: 1311826



Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you expcrienee problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings, Division of
Medical Assistance, at the address on the first page of this decision.

Brook Padgett
Hearing Officer
Board of Hearings

cc: Masslleallh representative: Springfield MFC
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