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This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated September 3, 2013, MassHealth found Appellant ineligible for MassHealth
Long-Term Care benefits for a time period from April 12, 2013 through February 9, 2015 because
Appellant had transferred assets in order to qualify. See 130 CMR 520.018 and 130 CMR 520.019
and Exhibit 1. Appellant filed this appeal in a timely manner on September 3, 2013. See 130 CMR
610.015(8) and Exhibit 1. Challenging a MassHealth denial of an application for state medical
assistance is a valid ground for appeal to the Board of Hearings. See 130 CMR 610.032.

Action Taken by MassHealth

MassHealth disqualified Appellant for long-term-care services from April 12, 2013 through to
February 9, 2015, because of a transfer of an asset that was a countable asset of the applicant.

Issue
Was there a disqualifying transfer of an asset that otherwise would have been a countable asset of
the Appellant?
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Summary of Evidence

As of the hearing date. Appellant was an 80-year old single male who has been institutionalized in a
skilled nursing facility since December 7, 2012. From December 7, 2012, through April 11 , 2013,
Appellant paid privately for his nursing facility care out-of-pocket. See Hxhibit 9. Appellant has
three adult children.

On April 16, 2013, Appellant filed a Senior Medical Benefit Request application (SMHR) seeking
MassHcalth Standard Long-Term Care (LTC) benefits with a start date of April 12, 2013. On
September 3, 2013, MassHealth notified Appellant that he was ineligible for LTC benefits for a
669-day penalty period spanning from April 12, 2013 to February 9, 2015, due to a disqualifying
transfer. Appellant timely appealed this notice on September 3, 2013. See Hxhibit 1.

A 669-day penalty period must be based on a total disqualifying transfer amount of approximately
$200.700 or more.1 Exhibit 8 has a MassHealth printout lists the "Penally Amount" as $200,894.

The record presented at hearing was very unclear as lo how the $200,894 penalty amount in the
MassHeallh printout in Lxhibil 8 was calculated. But the following eight transactions total
$200,894:

1. $60,000 transferred to child # 1 via check # 102 in January 2013;
2. $60,000 transferred to child// 2 via check// 103 in January 2013;
3. $60,000 transferred to child # 3 via check # 104 in January 2013;
4. $11,000 transferred from Appellant's IRA on December 18, 2012;
5. $6.000 transferred from Appellant's IRA on May 1, 2012;
6. $1,294 refund on Appellant's 2011 federal income tax return filed in 2012;
7. $1,000 transferred from Appellant's Sovereign Bank account on June 27, 2012; and
8. $1.600 withdrawn from Appellant's Sovereign Bank on December 21, 2012.

Sec Exhibits 1 ,5 ,8 , 10, 11, 12, and 14 for documentation on these transactions.

Prior to and during the appeal the issues related to all but $180,000 were resolved by the parties; the
$180,000 in dispute consists of the three $60,000 checks written to Appellant's three children. [The
$180,000 via the three different checks to the three children is discussed in greater detail below, as
they relate to the central part of the dispute.] As part of the resolved items, MassHealth confirmed
that, prior to the hearing date. Appellant's counsel had produced verification explaining what
happened with Transactions # 4 through 6 above, During the Record Open period. Appellant
produced, in Hxhibit 14, doeumentalion that resolved the issue for the $2.600 total involved in
transactions # 7 and 8 by tracing how this money was used. This included producing evidence that
$1,500 of the $2,600 had been used to open up a non-countable burial account for Appellant in
November of 2013 and the other $1,100 had been paid lo his nursing facility via a check #4156 on

1 Based on MassHealth El ig ib i l i ty Operations Memorandum 13-05 (issued May 1, 2013), the April 16, 2013 date of
application requires use of a $300/day divisor to determine the number of penalty days. For some reason, the current
MassHealth denial notices for disqual ifying transfers do nol list the specific dollar amount leading to a penalty period.
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December 3, 2013.2 The $180,000 via the three different checks to the three children will be
discussed below, as they relate to the heart of the dispute.

The MassHealth denial notice in Exhibit 1 also went on to state that, in addition to a penalty period,
the agency had found the Appellant ineligible for Community-Based Services due to excess income
and assets. The notice found that Appellant had $162,581.43 in total countable assets, which means
there are excess assets of $160,581.43 beyond the $2,000 asset limit. Single institutionalized
residents, like single applicants residing in the community, both have the same $2,000 countable
asset limit.

The $162,581.43 consists of $1,577 in a ''bank account" and $161,004.43 which is classified on
Exhibit 1 as "other" assets. The $161,004.43 is actually the sum total of two bank accounts
balances opened in the name of the Trust, with their balances being $160,946.44 in a Trust money
market savings account $57.99 in a Trust checking account. The balances making up the
$161,004.43 are as of the April 12, 2013 eligibility date being sought in this appeal. See Exhibits 1,
10 and 11.

The source of funds for both the excess asset issue ($160,581.43) and the disqualifying transfer
issue ($180,000) involve Appellant's former residence. On June 15, 2006, Appellant transferred
his home into an irrevocable trust named after himself ('Trust"). Exhibit 7 is a copy of the trust
document, and Exhibit 6 includes the quitclaim deed from Appellant to the Trust. Appellant is
designated Trustmaker, and he is the only settler identified in the Trust. His two sons are
designated as Trustees, and the attorney who prepared the Trust was designated the Trust Protector.
See Exhibit 7.

On December 10, 2012, the Trustees sold the Trust-held real property for $343,000. Around that

2 Presumably the $1,100 would have an effect on the benefit start date by a few days by delaying the days of the
coverage needed. This may require additional documentation from the facility down the road showing to what
expense the $ 1,100 payment applied.
3 It remains very unclear why MassHealth would begin running the alleged 669-day penalty period announced in Exhibit
I on April 12, 2013, as Appellant is not otherwise eligible on that date due to the excess asset issue. See 130 CMR
520.003; 130 CMR 520.004; and 130 CMR 520.019. If Massl Icalth's action is upheld, Appellant must first resolve the
excess asset issue, and then only after such an issue is resolved, when a new date of benefit need is potentially
established, MassHealth may begin to run the 669-day penalty period. An institutionalised applicant seeking LTC
benefits wil l often resolve any excess asset issue by spending down such excess on his or her nursing facility costs. This
in turn may push back the date needed for MassHealth coverage to a future date, at which point the 669-day penalty
should begin. See second sentence of 130 CMR 520.019(G)(3), which reads in part:

"(3) Begin Dale. For transfers occurring before February 8, 2006, the period of ineligibility begins on the
first day of the month in which resources have been transferred for less than fair-market value. For transfers
occurring on or after February 8, 2006, the period of inelisibility begins on the first day of the month in
which resources were transferred for less than fair-market value or the date on which the individual is
otherwise eligible for MassHealth agency payment of lons-term-care services, whichever is later. "
(Emphasis added.)

In short, due to the excess asset issue, Appellant is not otherwise eligible for benefits on April 12, 2013, so the
penalty period should not have been announces as running on that date.
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time, someone opened two Trust bank accounts (a "money market savings" and a "personal
checking with interest") in the name of the Trust, naming Appellant's two sons as Trustees with
access to these accounts.4 See Exhibits 10 and 11. On December 18, 2012, two deposits were
made into the Trust Savings Acct. totaling $340,402.34 - one deposit of $327,502.34 and a second
of $12,900.00.5 On January 2, 2013. $180,000 was transferred from the Trust Savings Account to
the Trust Checking Account, and three $60,000 checks were subsequently issued from the checking
account, one to each of the Appellant's three children. These two Trust bank accounts are the only
accounts which can be currently identified as assets that make up the source of the Trust. See
Exhibits 6, 10, and 11.

Masshealth takes the position that all assets of the trust accounts created in 2013 are countable (and
to the extent given to the three children, disqualifying) while Appellant argues that the trust asset is
not countable.

The Trust is irrevocable and cannot be amended by Appellant. See Exhibit 7, §§ 1.04-1.05.
Appellant is the initial income beneficiary, with the right to reside in any real property held in the
Trust. Exhibit 7, § 4.01. Appellant continued to reside in his home until he was admitted to the
nursing facility in December of 2012. Upon Appellant's death, Article 6 divides that the Trust
must divide the remaining assets equally amongst Appellant's three children.7

MassIIealth argues that the Trust is countable under the regulations per the agency memorandum
offered at hearing in Exhibit 5. In its memorandum, MassHealth notes that Article 10 gives the
Trustees broad power and authority to deal with Trust assets, which include but are not limited to:

1. the power to purchase life, disability, medical, liability, long-term health care and other
insurance on behalf of and for the benefit of any trust beneficiary (Exhibit 7, § 10.4(a));

2. the power to purchase annuities and like investments for any trust beneficiary (Exhibit 7,

4 The Citizens Bank accounts are the money market account ending in no. *204-0 ("Trust Savings Acct.1'), and a
checking account ending in no. *205-9 ("Trust Checking Acct."). See Exhibits 10 and 1 1 .

5 It is unclear whether the entire $340,402.34 came from the sale of the Trust's real property, or if there were
different sources for each deposit. As no other income source was identified, it is assumed that both deposits
resulted from the sale of Appellant's home. Masshealth also raised no issue how the $343,000.00 sale resulted in
only $340,402.34, and the parties' testimony and documentation imply that there were the net proceeds.

6 Section 4.01 reads in its entirely:

My Trustee shall invest and reinvest any cash, securities or other assets which may be turned
over to the Trustee by me during my lifetime and shall pay over to me as much of [sic] the
ordinary income therefrom, but not the principal at least as often as quarterly. In the event
the Trust includes real property, I, the Trustmaker shall have the personal, non-assignable
right to use and occupy such real property during the period it is held as a Trust asset.
Capital gains shall not be distributed to me but shall be added to the principal of the Trust.

1 The Trust would terminate upon Appellant's death and the disbursement of principal to the three children. The
Trust could continue in the event that one of the children predeceased Appellant, and there were grandchildren under
the age of 25. See Articles 6-8. Articles Seven and Bight only apply to remote contingent beneficiaries and are not
applicable to the Trust's operation during the l i fe of Appellant.
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§ 10.4(a));
3. the power to sell, purchase, lease, mortgage and generally deal with real estate (Fxhibit 7

§10.4(0);
4. the power to loan money to any beneficiary with or without interest, on any term or on demand,

with or without collateral (Hxhibit 7, § 10.4(h));
5. the power to set terms for an income beneficiary to reside in trust-owned real property, whether

for free or in consideration of payment of taxes, insurance maintenance, repairs or other charges
(Exhibit?, § 10.4(j));

6. the power to determine how to charge Trust fees to either income or principal, and the
discretion to set aside Trust income to pay taxes, assessments, insurance premiums, repairs,
depreciation, etc. (Exhibit 7, § 10.5(c)); and

7. the power to determine the method of distributions or division of trust property, whether in cash
or kind, without consent of any beneficiary (Exhibit 7, § 10.5(1)).

Article 10 also requires that Trustees "invest contributions of cash and cash equivalents as soon as
reasonably practical after such assets have been acquired by the trust."

MassIIealth argues that Appellant is the sole vested lifetime Beneficiary of the trust and that a litany
of federal and state law and regulations, as well as Massachusetts court decisions, support that the
income and assets of the trust arc available to the Appellant and should be countable under
controlling law. Included specifically among Massllealth's argument in favor of countability is the
concept that, under its terms, the Trustees' investment authority permits the Trustees to spend trust
principal to purchase an annuity or long-term care insurance, or to loan money to Appellant that
could be used to meet Appellant's financial needs. See Exhibit 5. MassHealth also argues that,
prior to its sale, Appellant's home was literally available as a residence (suggesting that the
principal was formerly available for Appellant's use and benefit during her time residing in a
community setting). Furthermore, because any income must be paid to Appellant under the Trust,
all income is countable per 130 CMR 520.023(C), and any taxes or expenses paid out of the Trust
income to maintain Trust principal must be treated as a disqualifying transfer under 130 CMR
520.019.

The record was held open to allow Appellant the opportunity to respond to MassHealtrTs legal
arguments. See Record Open form in Exhibit 13 and Appellant submission in Exhibit 14.
Appellant argues that the Trust makes no allowance for the distribution of principal to Appellant as
the settlor of the Trust, and therefore, Massllcalth may not include the principal of the Trust in its
calculation of available assets. Furthermore, the general powers set out in Article 10 are expressly
limited elsewhere in the Trust document and by the general principles of a fiduciary's duty.
Appellant argues that the mandatory "shall" in Section 4.01, which requires the Trustee to pay
income, but not principal, removes any discretion the Trustee might have to distribute principal to
Appellant. Appellant also argues that any payments of principal would violate the Trustees' duty to
adhere to Section 1.05.8 Based upon these two Sections, Appellant argues that the Trustee cannot

x Section 1.05 stales: ' 'After the execution of this Trust Agreement, I shall have no right, t i t le , or interest in the
pr incipal o f " t h i s trust."
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pay over principal to the beneficiary using the investment mechanisms set out in Article 10. For
this reason, Appellant argues that the Trustees' investment and administrative powers are
"economically meaningless administrative boilerplate," citing Doherty v. Dir. of the Office of
Medicaid. 74 Mass. App. Ct. 439 (2009). See Exhibit 14.

Findings of Fact

Based on a preponderance of the evidence, I find the following;

1. Appellant was admitted to a skilled nursing facility on December 7, 2012 and is seeking a
benefits start date of April 12, 2013, to assist with payment for his nursing facility stay.
(Testimony and Exhibit 9)

2. On April 16, 2013, Appellant filed a SMBR seeking LTC benefits. (Testimony)

3. At all times relevant to the application period, Appellant is a single man over the age of 65 with
no community spouse. (Testimony)

4. As of the hearing date, MassHealth has denied the SMBR due to assets held in trust, which
MassHealth is treating as a countable, and MassHealth has also determined there to be a
ineligibility period for disqualifying asset transfers related to assets formerly held by the trust
asset. (Testimony and Exhibits 1, 7, 8 and 11)

a. The September 3, 2013, notice references a 669-day penally period related to $200,894
in seven transactions thought to be disqualifying transfers at the time of the notice.
(Testimony and Exhibits 1 and 8)

i. As of the close of the Record Open, Appellant has produced documentation that
resolved the issue over $20,894 from four of the transfers, and limits the scope of
disqualifying transfer issue to $180,000, transferred through three separate checks
of $60,000, each payable to one of Appellant's three children at the time of
issuance in January 2013. (Testimony and Exhibits 1,8, and 11)

ii. The proceeds of the checks making up the $180,000 came from two bank
accounts opened in the name of the trust. (Testimony and Exhibit 11)

b. The September 3, 2013 notice also references $160,581.43 in excess assets. Appellant
has $162,581.43 in total countable assets as of April 12, 2013, which come from $1,577
in a regular bank account and $161,004.43 in two bank accounts opened in the name of
Appellant's self-settled Trust. (Testimony and Exhibits 1, 6, 7, 10 and 11)

c. The $161,004.43 in the two bank accounts opened in the name of the Trust and the
$180,000 in transferred assets, totaling $341,004.43, are the updated balance (as of
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April 12, 2013) of the remaining proceeds from a $343,004.43 sale of Appellant's
former residence in Deecmber of 2012. (Testimony and Exhibits 1. 6, 7, 10 and 1 1 )

5. On June 15, 2006, Appellant transferred his community home into the Trust. (Exhibits 6 and 7)

a. There is no evidence or indication of any other asset that makes up the corpus of the
Trust. (Testimony and Exhibits 6, 7, 10 and 11)

6. The Trust is irrevocable, and appellant is the Settlor. (Testimony and Exhibits 6, 7, 10, and 11).

7. Appellant's two sons were designated as Trustees, and the attorney who prepared the Trust was
designated the Trust Protector. (Exhibit 7)

8. On December 10, 2012, the Trustees sold the Trust-held real property for $343,000. (Exhibit 6)

9. On December 18, 2012, two deposits were made into the Trust Savings Acct. totaling
$340,402.34, one deposit of $327,502.34 and a second of $12,900.00, as a result of the sale of
Appellant's community home. (Testimony, Exhibits 6, 7, 10, and 11)

a. The overall increase in the total proceeds of the bank accounts from $340,402.34 to
$341,004.43 as of the benefit eligibility date being sought in April of 2013 result from
interest earnings and bank fees. (Testimony and Exhibits 10 and 11)

10. On January 2, 2013, $180,000 was transferred to the Trust Checking Acct., and three $60,000
checks were issued, one to each of the Appellant's three children. (Testimony, Exhibits 6, 10,
and 11)

11. During the Appellant's life, he is the sole income beneficiary of the Trust, with the right to
reside in Trust property. (Exhibit 1, § 4.01)

12. Upon Appellant's death, any remaining Trust property is to be divided equally amongst his
three children, or grandchildren if a child has predeceased Appellant. (Exhibit 7, Article 6)

13. Section 4.01 of the Trust reads in its entirety:

"My Trustee shall invest and reinvest any cash, securities or other assets which may be turned
over to the Trustee by me during my lifetime and shall pay over to me as much of fsic/ the
ordinary income therefrom, but not the principal at least as often as quarterly. In the event the
Trust includes real property, I, the Trustmaker shall have the personal, non-assignable right to
use and occupy such real property during the period it is held as a Trust asset. Capital gains
shall not be distributed to me but shall be added to the principal of the Trust. " (Exhibit 7)

14. Article 10 gives the Trustees broad power and authority to deal with Trust assets, which include
but are not limited to:

a. the power to purchase life, disability, medical, liability, long-term health care and other
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insurance on behalf of and for the benefit of any trust beneficiary (Exhibit 7
§ 10.4(a));

b. the power to purchase annuities and like investments for any trust beneficiary (Exhibit
7,§10.4(a));

c. the power to sell, purchase, lease, mortgage and generally deal with real estate (Exhibit
7, §10.4(f));

d. the power to loan money to any beneficiary with or without interest, on any term or on
demand, with or without collateral (Exhibit 7, § 10.4(h));

e. the power to set terms for an income beneficiary to reside in trust-owned real property,
whether for free or in consideration of payment of taxes, insurance maintenance, repairs
or other charges (Exhibit 7, § 10.4(j));

f. the power to determine how to charge Trust fees to either income or principal, and the
discretion to set aside Trust income to pay taxes, assessments, insurance premiums,
repairs, depreciation, etc. (Exhibit 7, § 10.5(c)); and

g. the power to determine the method of distributions or division of trust property, whether
in cash or kind, without consent of any beneficiary (Exhibit 7, § 10.5(f)).

15. The Trust requires the Trustees to invest all cash and to pay all ordinary income, but not
principal, to Appellant during his lifetime. (Exhibit 7)

Analysis and Conclusions of Law

The regulations governing MassIIealth eligibility for institutionalized persons of any age are found
at 130 CMR 515.000 through 522.000. In this appeal, the central issue of dispute involves whether
any portion of the trust-held assets, which comes from the proceeds from the sale of Appellant's
former residence should be considered countable. The former home was the only asset of the trust.
There is no dispute that the asset limit for an individual applicant seeking ETC benefits like
Appellant is $2,000, see 130 CMR 520.003, or that the Trust in question is irrevocable.

Cash held by an individual applicant, like Appellant, is the most obvious, common and countable
asset, depending on the circumstances. See 130 CMR 520.007(A)-(B). However, any asset,
whether it be cash, securities or real estate, put in a trust, both the "Financial Eligibility"
regulations in 130 CMR 520.019 (governing transfers) and the Trust-related regulations at 130
CMR 520.021 through 130 CMR 520.024 (applying to trusts) also come into play and become
part of the analysis.

In this appeal, there is no eligibility issue raised by the 2006 transfer of Appellant's home into the
Trust because both the creation of the trust and the transfer took place in 2006, well before the
relevant 60-month look back period for this ETC applicant, who filed an application in April of
2013. See 130 CMR 520.023(A); 130 CMR 520.019(B). Therefore, the regular real estate
countability rules of 130 CMR 520.007 and 130 CMR 520.008 do not apply because the
residential property was owned by the Trust.

The fact that the cash assets came from the sale of a former home is of no consequence. See 130 CMR 520.007(G).
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Turning to the Trust regulations we find the following:

520.023: Trusts or Similar Legal Devices Created on or after August 11, 1993
The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created
on or after August 11, 1993, that are created or funded other than by a will. Generally,
resources held in a trust are considered available if under any circumstances described in the
terms of the trust, any of the resources can be made available to the individual

(A) Look-Back Period for Transfers inlo or from Trusts

(B)Revocable Trusts

(C) Irrevocable Trusts
(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income,
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable
asset. Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) portion Not Payable. Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could not be paid under any circumstances to or for the
benefit of the nursing-facility resident will be considered a transfer for less than fair-market
value and treated in accordance with the transfer rule's at 130 CMR 520.019(G).

520.024: General Trust Rules
130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.
(A) Irrevocable Trust.
(!) The assets and income held in an irrevocable trust established by the individual or spouse
that the trustee is required to distribute to or for the benefit of the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established by the individual
or spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than the individual or
spouse that the trustee is required to distribute to the individual are countable.
(4) Payments from the income or the principal of an irrevocable trust established by other than
the individual or spouse to the individual are countable.
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(B) Home in Trust: Communily-Based Individuals. For an Applicant or member who is not a
nursing-facility resident, the principal place in residence held in a revocable or irrevocable
trust is a noncountable asset...
(C) Home in Trust: Cure.
(1) If the Masshealth agency has denied or terminated MassHeahh because the home or former
home in trust is considered an excess asset, the MassHeahh agency will rescind that action if the
home or former home has been removed from the trust and returned to the nursing-facility
resident in accordance with the full cure rules at 130 CMR 520.019 (K).
(2) When the home or former home is removed from a trust, as determined by the Mass Health
agency, the MassHeahh agency will redelermine eligibility using the rules at 130 CMR
520- Q07(G)(8) and the full cure rules at 130 CMR 520.019(K).
(3) When the home or former home has been removed from the trust, the MassHeahh agency may
place a lien in accordance with 130 CMR 515.012

(Emphasis added.)

Based on the above regulations, MassHeaUh urges that the entirety of" the Trust assets be found
available and countable to the Appellant. Appellant's attorney argues that there are no countable
assets because the Trustees do not have the ability to make the Trust principal available to
Appellant. I find some issues with both side's analysis but ultimately, 1 am more persuaded by
the MassHealth argument.

With regard to the policy arguments and general rules, I am somewhat sway by the MassHealth
reliance on the citations to both the SJC decisions in Lebow and Cohen, as well as the decisions
reached by the Commonwealth's Appeals Court. See Exhibit 5 for citations. Appellant's
memorandum acknowledges the existence of the "peppercorn of discretion" test discussed in
Cohen, but then argues that such test has failed and does not apply to this ease. Appellant's
counsel argues that, because c'the Applicant is not entitled, nor was he ever entitled, to
distributions off rust principal." and "[tjhere are no provisions within the Trust document that
would allow for discretionary distributions of Trust principal to the Applicant." See Exhibit 14,
p. 4. Citing Doherty, Appellant argues that any distribution of Trust principal would be sueh a
willy-nilly disregard of fiduciary obligations forbidden by the Doherty court and general state law.
See Exhibit 14, p. 5. However there is some evidence that the trust in question here is like the one
analyzed by the Dohcrty decision, "« remarkably fluid legal vehicle, intelligently structured to
provide both [Appellant] and the trustees maximum flexibility to respond to [Appellant \s]
changing life needs. " 74 Mass. App. Ct. at 442.

I wi l l also note that Appellant's argument in Exhibit 14 raises some solid points regarding the
principal and some of the limitations of converting potential principal portions of the Trust asset
to the applicant. It is noted that many of the regulations in 130 CMR 520.023 are written with
guidance which refers to the "income" and "principal" portions of the trust assets. See e.g.. 130
CMR 520.023 (A)(l)(a) through (c) Had the Trust held, from the start, nothing but cash or other
more-elearly-monetary-like assets (e.g. bank accounts, a finite pension or retirement fund.
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securities, annuities, etc.) for which income and principal are more easily discerned, then the
main arguments put forth by the parties in their respective memoranda may have lent themselves
to clearer analysis and conclusions.

But in this case, the trust held as of late 2012, a real estate asset in the form of Appellant's former
home. Real estate assets, such as residence, do not always easily lend themselves to simple
accounting of principal and income, partially because real estate is more commonly a resource
whose greatest value is intangible, in that it provides a perpetual source of shelter and abode for
the applicant, so long as his or her health allows them to remain in the community.

Of the four subparts making up 130 CMR 520.023(C)(1), I find 130 CMR 520.023(C)(l)(d) to be
the most relevant. That regulation states that if the home or former home was "available" to
Appellant in 2012 prior to the sale, then it was a countable to Appellant at the time of the sale in
2012.'" While the regulations do not define "available", it is noted that the opening section of
130 CMR 520.023 states that resources held in trust are "available if under any circumstances
described in the terms of the trust, any of the resources can be made available to the individual".

In the context of a former residence, I interpret this to mean that, if any portion of the former
home can be made available to the applicant, then the entirety of the home asset should be found
countable under 130 CMR 520.023(C)(l)(d). I find no need to go into discerning the income or
principal in a real estate asset because the regulation at 130 CMR 520.023(C)(l)(d) does not
speak of such division, and labels the entire real asset itself as countable. In this case, the home
was undisputedly available to the applicant for his use when he could live in the community.
Moreover, even when he became an institutionali/ed individual in a skilled nursing facility, he
did no lose title or rights to use of the home. In the event that Appellant was admitted to a
nursing facility for a short period of time such as rehabilitation, he unquestionably would have
been able to return to the home and use it. Perhaps more importantly, while he continued to be
insti tutionalized, the Trust is clear that the Appellant remained the sole individual who could use
and occupy the real estate asset during the remainder of his l i fet ime. See Section 4.01.
Especially if the Appellant was set to be institutionalized on a long-term or permanent basis, the
Trustee easily and conceivably could have chosen to rent out the home for the remainder of the
Appellant's institutionali/cd time, and generate income for the Appellant. Such income could
have been used to help pay down some of Appellant's medical costs, as there is no other lifetime
beneficiary. The Trustee certainly has these rental powers under Section 10.4. Many applicants
for Masshealth LTC coverage are approved with the condition that any rental income they have
from former residencies or other rental properties get factored into their income, the amount of
which in turn correlates with the amount of their monthly Patient Paid Amount obligation under
130 CMR 520.026.

Just because the manager(s) of the Trust chose not to use the real estate asset as a rental income-
producing asset during Appellant's lifetime does not mean that it could not have been done. Such

'" I t ' l l was countable asset to Appellant in late 2012 or at any other time during the lookback period, then the
subsequent transfer of any such portion o f a countable asset would be potential ly d i squa l i fy ing under 130 CMR
520.019(C)
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circumstances Tall under the "any circumstances" and iLavailable" spiri t captured by the 130 CMR
520.023 regulation.

Accordingly, 1 conclude that 130 CMR 520.023(C)(l)(d) made the former home in Trust a
countable asset of Appellant. During the sale at which point the real estate asset was converted
into a cash asset (which occurred in 2012, during the look back period discussed at 130 CMR
520.019(8)), some of which ($180,000) was subsequently transferred to the three children. This
transfer of" $180,000 of a countable asset is a transfer under 130 CMR 520.019(C). It does not
meet any of the exceptions in 130 CMR 520.019(0), (1<), or (J).

I find the above to be sufficient to resolve the issues in this case. However, because the two
parlies seemed to predominately focus on the issues and argument regarding access to principal, I
feel compelled to offer some additional analysis on their respective arguments.11

I note that, while Section 1.05 of the Trust removes Appellant's "Right, (Hies or interest m the
principal of the trust" Appellant does not renounce and refuse to accept any principal, like in the
Guerriero decision. See Exhibit 7; Gucrriero v. Comm'r of the Div. of Med. Asst., 433 Mass.
628,629 (2001) (holding that applicant had effectively transferred her right to receive trust
principal back to the trust remandcrmcn). Furthermore, while Section 4.01 states that the
Trustees shall not pay principal to the Appellant, it docs not prohibit the Trustees from ulil i / ing
the Trust principal to benefit Appellant, liven with this reading of the Trust, and a more liberal
reading about the applicability of 130 CMR 520.023(A)(l)(a) through (c), I find that MassIIealth
gave some specific and clear examples of how the Trustees had the explicit power and discretion
to utilize the Trust principal for the benefit of the Appellant (such as purchasing long-term care
insurance or providing an interest, collateral, and term free loan to Appellant). See Article 10 of
the Trust Document in Exhibit 7. MassIIealth also mentioned, but did not exclusively focus on.
the rental argument listed above, even though I believe it is the most clear type of applicable and
hypothetical circumstance which is enough, by itself to resolve the case in my opinion.

I agree with Appellant's counsel that an annuity generates a payment stream comprise of both
income and principal, and the Trustees would be obligated to return the principal portion of the
payment stream to the Trust. However, such an argument does not apply to either long-term
health insurance premiums or loans. With insurance, the Trustee pays an insurance company,
which in turn pays Appellant's health care providers on his behalf, but no payments are made to
Appellant directly. Therefore, Section 4.01's prohibition on the payment of principal to
Appellant can be circumvented. Similarly, a loan is not a payment, as it is required to be repaid.
The fact that a loan is unlikely to be repaid, does not mean that the circumstances exist where it
cannot be made. As to this point, Appellant argues that 130 CMR 520.008(E)" excludes loans
from countable assets. This is only true where the loan precludes the use of the proceeds for
current maintenance. As the Trustees have complete discretion over the terms of loans made to

" 130 CMR 520.008(L): "Any Loan or Grant. Any loan or grant including, but not limited to, scholarships, the
terms of which preclude their use for current maintenance, is considered a noncountable asset. "
12 For MassHealth purposes, Assisted Living Facilities (ALFs) are not medical institutions for which LTC benefits
may be used to cover the cost of the individual 's stay, and residents of ALFs are considered community residents.
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beneficiaries under Article 10 of the Trust, they may easily allow the loan to be used for current
maintenance needs. While this may seem unwise, especially from a Medicaid planning purpose
when someone is institutionalized in a skilled nursing facil i ty, it is an option that a wise trustee
could use to aid an applicant if such applicant was in an assisted l iving facil i ty and had a need of
money to pay for such a slay.

In determining whether "any reasonably foreseeable circumstance |exists| to invade trust assets
for [Appellant's] benefit." Ciuerriero. 47 Mass. App. Cl. at 442, 1 am also aware of the sheer
volume of language in the Trust that does not have any relation to indicating the Appellant's
purported intentions as Settlor of that Trust. Appellant's brief also argues that "[tjherv are no
withdrawal rights granted to the Applicant or anyone else in Applicant ',v Trust ...." App. Br. At
X. Furthermore, the Trust language indicates that Trust assets should be used only for Appellant's
benefit during his lifetime. See Hxhibi t 7, § 4.01 ("My Trustee shall invest and reinvest any cash,
securities or other assets which may be turned over to the Trustee by me during my lifetime and
shall pay over to me ... the ordinary income therefrom, but not the principal..."). However, this
language and expressed intent did not prevent the Trustees from withdrawing $180,000 in cash
from the Trust accounts during Appellant's lifetime. Given the actual actions of the 'trustees
managing this Trust, 1 can only infer that much of the trust language was drafted in a way so as to
maximi/e freedom of choice for the Trustees and Appellant in the future. This inference is only
added support for my earlier legal conclusion that the Trust asset, on its face, is available for the
benefit of Appellant. By choosing to create this specific Trust, Appellant chose to give his Trustees
adequate power and discretion during his lifetime, and more power and flexibility than if the
member had truly divested himself of the Trust's corpus by giving up the absolute and sole right to
reside and use the home during his lifetime. Now, he must accept the burdens or benefits that his
trust arrangement created. If he wants to rely on stale medical assistance to pay for the substantial
cost of his medical care, he must accept the strict rules and limits that the stale has understandably
placed on giving such assistance for those with any type of potentially available resources.

For the above reasons, this appeal is DFNIE1X In lixhibit 14, Appellant's counsel asked for a
spenddown period in the event that the countable asset issue was adverse to Appellant. There are
$160,581.43 in excess assets and. at this time, there is also a $180,000 disqualifying transfer for

12

" In addi t ion to the policy concerns laid out in various state courl cases cited supra wi th in ih is decision (e.g. the
"Inn-ing vow cake aiuU'ating ii loo" l ine regarding the analysis of self-settled trusts from the SJC in Cohen. 423
Mass. 399, 403 (1996)). it is noted that federal case law also supports this contention. See U.JJ. y_. Murrary. 2171-'. 3d
59 65 (2000). which stales that, "if is againsl public policy to permit a man to tie up his own property in such a way
that hf can still anjoy it but prevent his crediiorx from reaching it." I find the concerns and conclusions reached in
those decisions (as well as the Kebow and Doherty citat ions on page 5 of Exhibit 9) to be applicable and relevant lo
the analysis required for this decision.
In reaching this decision, I wi l l also note that 130 CMR 610.082(C) requires the Hearing Officer to "give due
consideration to Policy Memoranda and any other Massllealth agency or Connector representations and materials
containing legal rules, standards, policies, procedures, or interpretations as a source of guidance in applying a law or
regulation."
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which a penalty period will need to be imposed after and only after the $160,581.43 excess asset
issue has been first resolved by an proper spenddown that is down in accordance with 130 CMR
520.004. See fn. 3, discussing error made in notice in Appellant's favor with the announcement
starting the penalty period while excess asset issue still existed.

The disqualifying transfer issue could also be resolved by the cure provisions detailed in 130
CMR 520.019(K) but, it should be noted, that if $180,000 is returned to Appellant, these assets
too w i l l have to be spentdown as additional excess assets. As $340,581.43 may cover a vast
number of nursing facility days and other expenses spanning future months, Appellant may also
consider documenting their actions and withdrawing their application, and then re-applying if,
when and after such excess funds have been properly exhausted and MassHealth assistance
becomes required.

As for any excess asset issue. Appellant is entitled to a period of time to "spenddown" any excess
assets. See 130 CMR 520.004. Thus, Massllealth will be ordered to send the more formal and
usual excess asset denial notice with the specific amount of excess assets.1^

Order for MassHealth

Rescind the September 3, 2013 notice. Within 30 days of the date of this decision, MassHealth
must send Appellant (c/o his Attorney Representative in this Appeal and his son/POA, who is listed
below) a Notice of Implementation informing the applicant that he has $160,581.43 in excess assets
as of the current start date being sought. MassHealth should also note that there is potentially a
disqualifying transfer of $180,000, and Massllealth may only begin to apply any applicable penalty
period resulting from this $180,000 if and only if such excess asset issue is first resolved. Any
future eligibility determination should also note the resolution of the $2.600 in disqualifying
transfer in Exhibit 14, and factor this into any decision regarding a future potential start date for
LTC benefits.

Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

M The nursing facility public day rate was not listed in Hxhibi t 9 by the facili ty, so it cannot be determined by this
decision. Even a higher-than-average public day rate of$400/day would require more than 2.25 years of private
payment before the $340,581.43 amount of excess assets is exhausted.
The parties should also note that if Appellant trues to appeal and re-litigate any issue over the countability of the
assets in trust, such an appeal would be subject to dismissal per the Fair Hearing Rule found at 130 CMR
610.035(A)(6). Appellant has M.G.L. c. 30A appeal rights on this current decision regarding assets in the Trust.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should eontaet
your MassIIealth Enrollment Center. IT you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of I learings at the address on
the first page of this decision.

Christopher TalTe
Hearing Ofl'iecr
Board of Hearings

ec:

MassIIealth Representative: Ms. Nancy Ha/Jett
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