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Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 1181% Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated November 4, 2013, MassHealth denied the appellant's application lor
MassHealth long term care benefits because Massllealth determined that appellant has excess
assets in the amount of $442,200.00 (Hxhibit 1). The appellant filed this appeal in a timely manner
on November 18, 2014 (see 130 CMR 610.015(8} and Exhibit 2). Denial of assistance is valid
grounds for appeal (see 130 CMR 610.032).

Action Taken by MassHealth

Massllealth denied appellant's application for MassHealth long term care benefits because it
determined that she has more countable assets than are allowable under MassHealth.

Issue

The appeal issue is whether MassHealth correctly determined appellant was over assets and
therefore ineligible, pursuant to 130 CMR 520.003, for Massllealth long term care benefits?
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Summary of Evidence

A MassHealth representative appeared at hearing and testified that the appellant was admitted to a
nursing facility on May 24. 2013. On September 12, 2013 the appellant passed away (MassIIealth
testimony). A MassIIealth long term eare application was filed on her behalf on September 17,
2013. seeking coverage effective July 6, 2013 (MassIIealth testimony).1 On November 14. 2013.
MassIIealth denied the application determining that appellant had "excess assets in the amount of
$442.200.00. since the properly at 16 Summer St. that is in a Trust is a countable asset.
Massl Icalth wil l rescind this determination if the house is removed from Trust and transferred back
to the applicant's name within sixty days of this notice" {T'xhibit 1). The MassIIealth
representative testified that federal Medicaid law creates a presumption that Trusts containing assets
of applicant are countable. At hearing, the MassIIealth representative submitted a copy of the
Really Trust, the Irrevocable Family Trust, a Quitclaim Deed, a memorandum from Massl leallh
legal, and the tlrsl page of the appellant's Massl leallh long term care application (Hxhib i t 8).

The MassIIealth legal memorandum was prepared by an attorney in the agency's legal unit (lixhibit
8). Massl Icalth contends lhat the home or former home of an applicant held in Trust is a countable
asset; therefore, the income and principal of the Realty Trust and Irrevocable Family Trust should
be counted in the eligibility determination (Kxhibi t 8). In support of Massl lealth's position,
MassHealth points to 42 U.S.C. §1396p(d) which states, in relevant part, the following:

(d) Treatment of trust amounts
(1) For purposes of determining an individual's [applicant's] eligibility for, or amount of,
benefits under a State plan under this subchapter, subject to paragraph (4), the rules specified
in paragraph (3) shall apply to a trust established by such individual.

(2)
(A) For purposes of this subsection, an individual shall be considered to have established a
trust if assets of the individual were used to form all or part of the corpus of the trust and if
any of the following individuals established such trust other than by will :

( i ) The individual.
< i i ) The individual ' s spouse.
( i i i ) A person, including a court or administrative body, with legal authority to act in

place of or on behalf of the individual or the individual's spouse.
(iv) A person, including any court or administrative body, acting at the direction or

upon the request of the individual or the individual's spouse.

(B) In the case of a trust the corpus of which includes assets of an individual (as determined
under subparagraph (A)) and assets of any other person or persons, the provisions of this

1 Appellant submitted a memorandum of law on May 5. 2014 which stales appellant tiled an application for long
term eare benefits on August 27, 2013, requesting benefits retroactive to June 1, 2013 (I:\hibit 10). However, the
first page of the application was included in Massllealth's submission and is dated September 17. 2013 (Hxhibit 8).
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subseelion shall apply to the portion of the trust attributable to the assets of the individual .

(C) Subject to paragraph (4), this subsection shall apply without regard to—
(i) the purposes for which a trust is established.
(ii) whether the trustees have or exercise any discretion under the trust,
( i i i ) any restrictions on when or whether distributions may be made from the trust, or
(iv) any restrictions on the use of distributions from

(3)
(A) In the case of a revocable trust—

(i) the corpus of the trust shall be considered resources available to the individual
(ii) payments from the trust to or for the benefit of the individual shall be considered
income of the individual, and
(iii) any other payments from the trust shall be considered assets disposed of by the
individual for purposes of subsection (c) of this section.

(B) In the ease of an irrevocable trust—
(i) if there arc any circumstances under which payment from the trust could be made to
or for the benefit of the individual, the portion of the corpus from which, or the income
on the corpus from which, payment to the individual could be made shall be
considered resources available to the individual, and payments from that portion of the
corpus or income—

(I) to or for the benefit of the individual, shall be considered income of the
individual, and
(II) for any other purpose, shall be considered a transfer of assets by the individual
subject to subsection (c) of this section; and...

Massliealth asserts that, pursuant to 42 U.S.C. §1396p(d)(2)(a), an individual should be considered
to have established a Trust if assets of the individual were used to form all or part of the corpus of
the Trust and if the Trust was created other than by Will (Exhibit 8). MassHealth further contends
that the portion of the Trust attributable to the assets of the applicant should be considered available
in accordance with 42 U.S.C. §1396p(d)(2)(B) (Hxhibit 8). Moreover, MassHealth asserts that
federal Medicaid law creates a presumption thai Trusts containing assets of an applicant and/or
spouse arc countable in an applicant's Medicaid eligibility determination (Hxhibit 8).

Massllcalth states that the Realty Trust is revocable and argues that the value oi'real estate held in
the Trust is per se countable in an eligibility determination regardless of what other terms are
contained in the Realty Trust or Family Trust (emphasis in original, Exhibit 8). Further,
Massliealth argues that the Family Trust is revocable and appellant is the settlor and only vested
beneficiary2; therefore, pursuant to 42 U.S.C. §1396p(d)(3)(A)(i), the corpus of the Trust shall be
considered resources available to the individual (Hxhibit 8). MassHealth states that even if the

MassHealth claims that appellant is the beneficiary o l ' a l l trust assets and the interests of those identified in the
•ami ly Trust are, at best, contingent beneficiaries.
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Family Trust is determined to be irrevocable by the hearing officer, there are circumstances which
make the principal available for the benefit of the applicant and therefore countable (Exhibit 8).
MassHealth cites to the Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass.
399 (1996} as support for their argument that if there are any circumstances in the Trust that attempt
to l imit the Trustee's discretion to make distributions to. or on behalf of. an applicant, these should
be disregarded under Mcdicaid law because they are meant to "defeat Medicaid eligibility
standards" (Hxhibil 8; Cohen v. Commissioner of the Division of Medical Assistance, 423 Mass.
399,416(1996}).

MassHealth contends that appellant, as Settlor, retains significant control over the Family Trust by
way of retaining a power of appointment and the right to live in any real estate owned by the Trust
(Hxhib i t 8). For example, MassHeallh argues the appellant reserves the power of appointment
under the Fif th Article and that pursuant to paragraph (3) of the Fourth Article and the Tenth
Article, real estate owned by the Trust cannot be sold by the Trustee without the written consent of
the appellant or her legal representative (Hxhibit 8). Moreover, the appellant may direct the Trustee
to use the sale proceeds to purchase another principal residence for the appellant's use and benefit
(Hxhibi t 8). MassHealth further points out that the proceeds from the sale of the real estate were
used to pay off the mortgage the appellant took on the property (Hxhibit 8}. MassHealth contends,
therefore, that to claim that the real estate or proceeds from its sale are not available to appellant
and may not be used for her benefit is contrary to the provisions contained within the Family Trust
(Hxhibi t 8).

Lastly. Massllealth argues because the Trustee, under the Tenth Article, has broad power to invest
and manage assets, there is nothing to prevent him from converting the Trust's real estate into an
annuity or other income producing asset to benefit the appellant (Hxhibi l) . MassHeallh asserts that
the latitude given to the Trustee to deal with the Trust assets demonstrates that there are
circumstances under which the value of the principal can be used for the benefit of appellant,
thereby rendering the value of principal countable pursuant to 42 IJ.S.C. §1396p(d)(3)(B)(i) and
13()CMR520.023(C)(1)(a).

The appellant's estate was represented by her son and an attorney who appeared by telephone.
Appellant's representative staled that the property was transferred into a Realty Trust of which the
beneficiary is an Irrevocable Family Trust. The Trusts were executed on October 17, 2001 (Hxhibi l
8). The Irrevocable Family Trust names appellant as Settlor and her son as the Trustee (Hxhibit 8).
Appellant reserved a l ife estate which was recorded in the Quitclaim Deed (appellant testimony and
Hxhibil 8). In 2003 the Salem Building Department identified code violations at the property and
ordered to have them corrected (Hxhibils 8 and 10). On September 9. 2003, an $80.000 mortgage
was taken out to complete the necessary repairs (Exhibit 8). The Trustee oversaw the project and
obtained the mortgage to perform the repairs and necessary alterations which included rcplacemcnl
of plumbing, new furnace, new hot water healer, exterior repairs, painting, and dry wall repairs
{Hxhibit 10). On December 31. 2013 the property was sold wi th consideration for $425,000
(Hxhibit 8). A discharge of the 2003 mortgage on the property was recorded on January 27, 2014
(Hxhibit 8).
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The appellant's attorney argued that the Trust was created in 2001 well before the 5 year look back
period and that appellant was not entitled to any principal from the Trust; therefore, the Trust
should not be countable. The appellant's attorney further slated that the settlor (appellant) does not
preserve any right to change or amend the Trust, but does retain the right to receive income from
the Trust. The appellant's attorney detailed specific parts of the Trust Agreement which include,
but are not limited to, the following:

SECOND: THE TRUST IS IRREVOCABLE AND MAY NOT BH AMENDED,
MODIFIED, OR ALTERED IN ANY RESPECT. THE SETTLOR EXPRESSLY
WAIVES ANY AND ALL RIGHTS THE SETTLOR MAY HAVE BY
OPERATION OF LAW OR OTHERWISE TO REVOKE, ALTER, AMEND, OR
CHANGE THE TRUST OR ANY PROVISION OF THE TRUST...

FOURTH:... (1) The Trustee shall pay to or apply [for] the benefit of the Settlor during
the Settlor's lifetime ALL OF Till-: NET INCOME from the trust.

(2) THE TRUSTEE SHALL NOT, UNDER ANY CIRCUMSTANCES
WHATSOEVER. MAKE ANY PAYMENT OF PRINCIPAL TO OR FOR THE
BENEFIT OF THE SETTLOR...

(4) Anything herein contained to the contrary notwithstanding, the Trustee may
terminate this Trust whenever the Trustee, in the Trustee's sole discretion, determines
in good faith that it is not in the best interests of the Settlor to continue the Trust
because it would be uneconomical or impractical to continue, would impact adversely
upon Settlor's estate plan, or for any other bona fide reason. In such event, the Trust
property shall be paid over and distributed, free of all Trust, to Settlor's children, then
living, in equal shares, provided, however, the issue of a deceased child of the Settlor
shall take per stirpes the share their parent would have taken had he or she been then
living; and in lieu or default thereof, in accordance with the provisions of Article Fifth,
paragraph (3) to the persons therein named in the order, manner and proportions
therein set forth. THE TRUSTEE SHALL NOT UNDER ANY CIRCUMSTANCES
WHATSOEVER PAY OVER OR DISTRIBUTE ANY PART OF THE TRUST
PROPERTY TO TI IE SETTLOR...

FIFTH: Upon the death of the Settlor, the Trustee shall hold, administer and distribute
the trust property in the following manner:

(1 ) The Trustee shall dispose of the trust property to or for the benefit of such one or
more of the Settlor's issue, then living, outright or upon such terms or trusts as the
Settlor may, by the Settlor's Last Will and Testament and by EXPRESS
REFERENCE, hereto appoint. This special power of appointment (the "Special
Power of Appointment") shall be exercised by the Settlor alone and in all events
but shall not be exercisable in favor of the Settlor, the creditors of the Settlor, the
Settlor's estate or the creditors of the Settlor's estate...
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SLVLNTH:.. .THL SLTTLOR SHALL NOT SLRVL AS TRUSTLL OF TIIF
TRUST...

TLNT1L...Provided, however, that if during the lifetime of the Settlor, the Settlor's
principle residence or any equitable interest therein (including any beneficial interest
in a so-called nominee trust) is owned or held by Trust, the Trustee shall not sell or
otherwise dispose of the residence or any such interest therein without the written
consent of the Settlor (or the Settlor's legal representative). In the event of a sale as
aforesaid, the Settlor shall have the right to direct the Trustee to use the proceeds from
a sale (or any part thereof) to purchase and similarly hold ti t le to another principal
residence for the Settlor's use and occupation.

(Lmphasis in original).

At the end of the hearing the record was left open for the appellant's attorney to submit a
memorandum of law in response to MasslIealuYs legal memorandum. The appellant's
memorandum was entered into evidence as Lxhibit 10 on May 5, 2014. The appellant's estate
attorney argues that Masslleallh incorrectly cited to case law and misinterpreted regulations
(Lxhibit 10). The appellant contends that Masslleallh erroneously concludes that appellant is a
beneficiary of the family [rust and could therefore provide instructions to terminate the Realty
Trust. The appellant asserts that control over the Realty Trust is held by the Trustee of the I ;amily
Trust and not the income benellciary, which in this ease is the appellant. The appellant cites to the
Cronin v. Commissioner of the Division of Medical Assistance* 423 Mass. 399 (1996) which stands
for the principal that a nominee Trust which may be terminated only with the consent of the
beneficiaries cannot be countable to an applicant who is not a direct beneficiary of the Trust
(Cronin v. Comm'r of Div. of'Med. Assistance, 1 I Mass. L. Rep. 565 (2000); Lxhibil 10).

The appellant's attorney also argues that the determination of whether the assets are countable must
be based on the fact that the Family Trust is irrevocable not revocable as MassIIealth contends it is
(Lxh ib i t 10). The appellant contends that the applicable regulation is 130 ("MR 520.023(C)(1 )(a).
The appellant further finds that Massllealth's reliance on 130 CMR 52().023(C)(l)(d)! is also
misplaced in that the key language that must be recogni/cd is that for a home to be countable, the
home must he available to the applicant (Lmphasis in original, Lxhibit 10). The appellant's
position is that appellant has no access to the principal of the Trust, no ability to control the Trust
principal, nor any ability to convey it other than the value of her life estate; therefore, the home is
not available to her (Lxhibit 10).

Contrary to Massllealth's assertion, the appellant further argues that the appellant does not retain
substantial control over the Trust and the assets contained therein (Lxhibit 10). The appellant slates
that while the Trust contains certain powers excrcisable by the appellant, these powers do not rise to

130 CMR 520.023(C)(l)(d) stales that "|l]he home or former home ofa nursing-facility resident or spouse held in
an irrevocable trust that is available according to the terms of the trust is a countable assei..."
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the level of control or availability of the principal of the Trust. For example, the special power of
appointment retained by appellant does not give her the right to control or ownership over the Trust
property (appellant argument). At most, the appellant can appoint the property, at her death, to the
individuals listed in the Fifth Article (appellant argument). It further, according to appellant,
prohibits her from exercising the power in favor of herself, her creditors, her estate, or creditors of
her estate (Exhibit 10).

The appellant distinguishes MassIIcaluYs argument that the Trustee could convert the principal of
the Trust into an income producing asset such as an annuity by arguing that, if allowed, only the
income from the annuity would be distributable to the appellant, not the principal (Exhibit 10). '1 he-
appellant also points out that the Trustee cannot convert the assets absent explicit direction from the
appellant as it would be a breach of his fiduciary duty to the income beneficiary and remaindermen
(Exhibit 10). Appellant distinguishes the Cohen case, which was cited to by MassHealth in their
memorandum, by pointing out that the Trust at issue here has no provisions similar to Cohen as the
Trust prohibits distribution of principal under any circumstances and there arc no shifting powers
based upon the applicant's health or life status (Cohen v. Comm 'r of the Div. of Med. Assistance,
423 Mass. 399 (1996); Exhibit 10).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. Appellant was admitted to a nursing facility on May 24, 2013. The appellant passed away on
September 12, 2013.

2. On September 17, 2013 an application for MassHealth long term care benefits was filed for
appellant seeking coverage effective July 6, 2013.

3. The appellant established Trusts on October 17, 2001. The appellant's property was
transferred into a Realty Trust of which the beneficiary is the Irrevocable Family Trust.

a. The appellant is the Settlor of the Irrevocable Family Trust and her son is the Trustee.

b. The Trust property was the appellant's residence which was valued at $442,200.

4. The appellant reserved a life estate which was recorded in the Quitclaim Deed.

5. On September 9, 2003, an $80,000 mortgage was taken out on the property by the Trustee to
complete repairs which were identified as code violations by the Salem Building Department.

6. On December 31, 2013, the property was sold for $425,000. A discharge of the 2003
mortgage on the property was recorded on January 27, 2014.

7. Article 2 of the Irrevocable Family Trust reads in part:
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SECOND: THE TRUST IS IRREVOCABLE AND MAY NOT BE AMENDED,
MODIFIED, OR ALTERED IN ANY RESPECT. HIE SETTLOR EXPRESSLY
WAIVES ANY AND ALL RIGHTS THE SETTLOR MAY HAVE BY
OPERATION OF LAW OR OTHERWISE TO REVOKE, ALTER, AMEND, OR
CHANGE THE TRUST OR ANY PROVISION OF THE TRUST.

8. Article 4 of the Irrevocable Family Trust reads in pertinent part:

FOURTH:...(1) The Trustee shall pay to or apply [for] the benefit of the Settlor
during the Settlor's lifetime ALL OF THE NET INCOME from the trust.

(2) THE TRUSTEE SHALL NOT, UNDER ANY CIRCUMSTANCES
WHATSOEVER, MAKE ANY PAYMENT OF PRINCIPAL TO OR FOR THE
BENEFIT OF TI IE SETTLOR...

(4) Anything herein contained to the contrary notwithstanding, the Trustee may
terminate this Trust, whenever the Trustee, in the Trustee's sole discretion,
determines in good faith that it is not in the best interests of the Settlor to
continue the Trust because it would be uneconomical or impractical to continue,
would impact adversely upon Settlor's estate plan, or for any other bona fide
reason. In such event, the trust property shall be paid over and distributed, free of
all trust, to Settlor's children, then living, in equal shares, provided, however, the
issue of a deceased child of the Settlor shall take per stirpes the share their parent
would have taken had he or she been then living; and in lieu or default thereof, in
accordance with the provisions of Article Fifth, paragraph (3) to the persons
therein named in the order, manner and proportions therein set forth. THE
TRUSTEE SHALL NOT UNDER ANY CIRCUMSTANCES WHATSOEVER
PAY OVER OR DISTRIBUTE ANY PART OF THE TRUST PROPERTY TO
THE SETTLOR...

9. Article 5 of the Irrevocable Family Trust reads in part:

FIFTH: Upon the death of the Settlor, the Trustee shall hold, administer and distribute
the trust property in the following manner:

(1) The Trustee shall dispose of the trust property to or for the benefit of such one or
more of the Settlor's issue, then living, outright or upon such terms or trusts as
the Settlor may, by the Settlor's Last Will and Testament and by EXPRESS
REFERENCE, hereto appoint. This special power of appointment (the "Special
Power of Appointment'') shall be exercised by the Settlor alone and in all events
but shall not be exercisablc in favor of the Settlor, the creditors of the Settlor, the
Settlor's estate or the creditors of the Settlor's estate...
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10. Article 7 of the Irrevocable Family Trust reads in part:

SEVENTH:...THE SETTEOR SHAEL NOT SERVE AS TRUSTEE OF THE
TRUST...

11. Article 10 of the Irrevocable Family Trust reads in part:

TENTH:...Provided, however, that if during the lifetime of the Settlor, the Settlor's
principle residence or any equitable interest therein (including any beneficial interest
in a so-called nominee trust) is owned or held by Trust, the Trustee shall not sell or
otherwise dispose of the residence or any such interest therein without the written
consent of the Settlor (or the Settlor's legal representative). In the event of a sale as
aforesaid, the Settlor shall have the right to direct the Trustee to use the proceeds from
a sale (or any part thereof) to purchase and similarly hold title to another principal
residence for the Settlor's use and occupation.

Analysis and Conclusions of Law

130 CMR 520.021 through 520.024 explains how to treat the principal of and payments from a
revocable or irrevocable Trust established by the individual or by the spouse. 130 CMR
520.024(A) also includes Trusts established by someone other than the individual or spouse and
Trusts whether or not established by will. 130 CMR 520.024(C) explains how a home in a Trust,
that has made an applicant or member over assets ineligible, can be cured. In the event that a
portion of 130 CMR 520.021 through 520.024 conflicts with federal law, the federal law supersedes
(see 130 CMR 520.021).

520.023: Trusts or Similar Le^al Devices Created on or after August 11, 1993

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal
devices created on or after August 11, 1993, that are created or funded other than by
a will. Generally, resources held in a trust are considered available if under any
circumstances described in the terms of the trust, any of the resources can be made
available to the individual.

(A) Look-Back Period for Transfers into or from Trusts.

(1) Look-Back Period.
(a) For transfers made before February 8, 2006, the look-back period
is 36 months for trusts where all or any portion of the income or
principal of an irrevocable trust can be paid to or for the benefit of
the nursing-facility resident, but is paid instead to someone else.
(b) The look-back period is 60 months

(i) for transfers made on or after February 8, 2006, subject to
the phase-in described in 130 CMR 520.019(B)(2), if all or
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any portion of the income or principal of a trust can be paid
to or for the benefit of the nursing-facility resident, but is
instead paid to someone else;
(ii) if payments arc made from a revocable trust to other than
the nursing-facility resident and are not for the benefit of the
nursing-facility resident; or
( i i i ) if payments are made into an irrevocable trust where all
or a portion of the trust income or principal cannot under any
circumstances be paid to or for the benefit of the nursing-
facility resident.

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth
agency determines the amount of the transfer and the period of ineligibili ty
for payment of nursing faci l i ty services in accordance with the rules at 130
CMR 520.019(G).

(B) Revocable Trusts.

(1) The entire principal in a revocable trust is a countable asset.

(2) Payments from a revocable trust made to or for the benefit of the
individual are countable income.

(3) Payments from a revocable trust made other than to or for the benefit of
the nursing facility resident are considered transfers for less than fair-market
value and are treated in accordance with the transfer rules at 130 CMR
520.019(G).

(4) The home or former home of a nursing-facility resident or spouse held in
a revocable trust is a countable asset. Where the home or former home is an
asset of the trust, it is nol subject to the exemptions of 130 CMR
520.007(G)(2) or 520.007(G)(8).

(C) Irrevocable Trusts.

( 1 ) Portion Payable.
(a) Any portion of the principal or income from the principal (sueh
as interest) of an irrevocable trust that could be paid under any
circumstances to or for the benefit of the individual is a countable
asset.
(b) Payments from the income or from the principal of an irrevocable
trust made to or for the benefit of the individual are countable
income.
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(c) Payments from the income or from the principal of an irrevocable
trust made to another and not to or for the benefit of the nursing-
facility resident are considered transfers of resources for less than
fair-market value and are treated in accordance with the transfer
rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse
held in an irrevocable trust that is available according to the terms of
the trust is a countable asset. Where the home or former home is an
asset of the trust, it is not subject to the exemptions of 130 CMR
520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the
principal (such as interest) of an irrevocable trust that could not be paid
under any circumstances to or for the benefit of the nursing-facility resident
will be considered a transfer for less than fair-market value and treated in
accordance with the transfer rules at 130 CMR 520.019(G)...

Sec 130 CMR 520.023.

130 CMR 520.024 applies to Trusts whether or not established by will and whether or not
established by the individual or spouse.

(A) Irrevocable Trust.

(1) The assets and income held in an irrevocable trust established by the
individual or spouse that the trustee is required to distribute to or for the
benefit of the individual are countable.

(2) Payments from the income or principal of an irrevocable trust established
by the individual or spouse to or for the benefit of the individual are
countable.

(3) The assets and income held in an irrevocable trust established by other
than the individual or spouse that the trustee is required to distribute to the
individual are countable.

(4) Payments from the income or the principal of an irrevocable trust
established by other than the individual or spouse to the individual are
countable.

In this case MassHeallh argues that both the Realty Trust and Family Trust are revocable:
therefore, the corpus of the Trust shall be considered resources available to the individual (42
U.S.C. §1396p(d)(3)(A)(i); Hxhibit 8). A revocable trust, as defined at 130 CMR 520.023(13). is
"a trust whose terms allow the grantor to take action to regain any of the property or funds in the
trust." An irrevocable trust is defined as "a trust that cannot in any way be revoked by the
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grantor" (130 CMR 520.023(C)). The Family Trust gives the Trustee sole discretion to terminate
the Trust under two circumstances: (1 ) the appellant's death, and (2) upon determination in good
faith that it is not in the best interests of the Settlor to continue the Trust because it would be
uneconomical or impractical to continue, would impact adversely upon Settlor's estate plan, or for
any other bona fide reason. As there is no provision that allows for the Trust to be revoked by the
appellant as Settlor, 1 find that the Family Trust is irrevocable. Moreover, the Second Article
makes clear that the Trust is irrevocable and that the Settlor expressly waives any and all rights to
revoke, alter, amend, or change the Trust or any of the provisions.

Similarly, I also find that Realty Trust is irrevocable to the appellant. The Realty Trust can be
terminated at any time by notice in writing to the Trustee signed and acknowledged by all of the
beneficiaries of the Trust (emphasis added. Hxhibit 8). 'flic beneficiary of the Realty Trust is the
Family Trust. As the appellant's children are undoubtedly "beneficiaries" under the Family Trust
terms, termination of the Trust would, in effect, require the assent of not only the appellant (who
had only a fractional interest through her life estate), but also of her children. Because appellant
lacks the unilateral authority to terminate the Realty Trust, I find that it is also irrevocable.

Having established that the Trusts are irrevocable, the question becomes whether there are any
circumstances under which principal could be paid to or for the benefit of the appellant (Sec 130
CMR 520.023(C)). Under the Fourth Article, upon termination of the Family Trust prior to
appellant's death, the Trust property shall be paid over and distributed to the Settlor's children,
then l iving, in equal shares. Furthermore, the Fourth Article states that the Trustee cannot under
any circumstances whatsoever pay over or distribute any part of the Trust property to the settlor.

While MassHealth cited ample case law and gave numerous reasons for how they believed Trust
principal could be distributed to appellant. I find appellant's argument more persuasive. For
example, the special power of appointment retained by appellant does not give her right to
ownership of the Trust property. Although it gives her control of over the Trust asset and allows
her the right to appoint the property at her death, the Fif th Article makes clear that this power
cannot be exercised in favor of herself, her creditors, her estate, or creditors of her estate. This is
different than the control that was retained by the applicant in Dohcriv v. Director of the Office of
McdicaiiL 74 Mass. App. Ct. 439 (2009). In Doherly, there existed a clause in the Trust which
slated that the Trustee could make no distributions of principal from the Trust, to or on behalf of
the applicant, but the Trustee retained the power to invade the Trust assets for the benefit of the
appellant. The Appeals Court ruled that the clause could not be read upon isolation; rather it
should be construed and qualified in light of the Trust instrument as a whole (Id. at 42). The
Trustee in the case at hand here does not retain the power to invade the Trust assets for the
benefit of the appellant. While the Trustee may terminate the Trust if it becomes impractical,
uneconomical, or not in the best interests of the appellant, the Trust makes clear that the Trust
property should not under any circumstances be distributed to the appellant. 1 conclude that apart

1 We need not determine whether, ifany, trust income paid to appellant constitutes countable income within the
context of I 30 CMR 520.009, as appellant does not dispute it does.
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from appellant's life estate interest, the appellant had no access to Trust principal.5

For these reasons, I find that the Family Trust is abundantly clear that there are no circumstances
under which appellant can receive principal. This appeal is therefore APPROVED.

Order for MassHealth

Rescind the notice dated November 4, 2013. Deem the appellant to have had only a life estate
interest in the Trust property and proceed to rcdetermine long-term care eligibility in accordance
with this decision.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Radha Tilva
Hearing Officer
Board of Hearings

MassHcalth Representative: Ms. Nancy Ha/.lett

5 There is no evidence that appellant's attorney disputed that appellant's l i fe estate interest is countable.
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