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APPEAL DECISION

Appeal Decision:

Decision Date:

Approved; Remand

6/5/14

MassHealth's Rep.: Lucy Gucciardi

Issue:

Hearing Date:

Appellant's Reps.:

Long-term care
eligibility

02/19/2014

Hearing Location: Chelsea MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 24, 2013, MassHealth denied the appellant's application for
benefits due to excess assets (Exhibit 3}. The appellant filed a timely appeal on January 21, 2014
(130 CMR 610.015(B); Exhibit 2). Denial of an application tor benefits is a valid basis for appeal
(130 CMR 610.032). After a hearing on February 19, 2014, the record was held open for the
appellant's attorney to submit a legal brief (Exhibits 8 and 9).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that she had more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether MassHeallh correctly determined that assets in a trust established by the
appellant are countable to her.
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Summary of Evidence

A MassIIealth representative appeared at the hearing and testified as follows: The appellant was
admitted to a nursing facility on August 12, 2013. A MassHcalth long-term care application was
filed on her behalf on September 4, 2013, seeking coverage as of the date of admission.
MassHealth denied the application for missing verifications, but re-logged the application for
November 4, 2013, when the verifications were submitted. In reviewing the application, the
MassHealth legal unit advised the eligibility worker that the assets of a trust that the appellant had
established in 2005, the [DO] Irrevocable Income Trust, remained countable to the appellant for
eligibility purposes. On December 24, 2013, MassHealth denied the case for excess assets. See
Exhibit 1.

The MassHcalth representative submitted a copy of the trust instrument, which was executed by the
appellant on March 10, 2005. The appellant named her daughter as the sole trustee. The relevant
trust provisions include the following:

Article II - Transfers to Trust
The Grantor [appellant] hereby conveys to the Trustee all her interest in the assets listed on
Schedule A, which together with any assets later added to this Trust are referred to as the
"Trust Estate." Any person may transfer assets to the Trust Estate, if the Trustee agree [sic] to
accept them. Assets do not have to be listed on Schedule A to be part of the Trust Estate.
Unless otherwise specified in writing at the time of the transfer, those assets will be held as
provided in this Trust. The Trustee acknowledges receipt of the current Trust assets and
agrees to hold the Trust Estate as set forth in this Trust.

Article III - Irrevocable Provision
The Grantor declares that she has no right to alter, amend, modify, or revoke this Trust.

Article IV - Rights Reserved by Grantor
4.1 Income: During the lifetime of the Grantor, the Trustee shall pay to or apply for the
benefit of the Grantor the net income, but not principal, at least quarterly, so long as said
amount is equal to or in excess of one hundred dollars ($100). Any undistributed income shall
be added to the Trust principal.
4.2 Special Power of Appointment: The Grantor reserves the power, exercisable at any time
or from time to time by written instrument delivered to the Trustee during the Grantor's
lifetime or by the Last Will of the Grantor duly allowed for probate by the Court having
jurisdiction over such Grantor's estate, or any Codicil thereto, to appoint any part or all of the
principal or income of the Trust Estate, outright or upon trusts, conditions or limitations, to
and among any one or more of the issue then living of the Grantor, spouses, or surviving

1 The only asset in the trust is an Ameriprise portfolio account that had a balance of $188,880.26 as of July
31 ,2013 . See Exhibit 9.
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spouses of such issue, or any one or more organi/ations described in Section 50I(c)(3) of the
Internal Revenue Code, or any successor provision thereto of similar purport (hereinafter
"charitable organizations"). Such power of appointment must be exercised by specific
reference to this instrument. A general provision or residuary clause in the Will of the (irantor
shall not be considered an exercise of said power of appointment. Such appointment may.
however, be for such estates and interests and upon such terms, trusts, conditions and
limitations as such Grantor may designate.

Article V - Administration During the Grantor's Lifetime
Subject to the preceding provisions of Article IV, during the l i fe t ime of the Grantor, the
Trustee may distribute to and among such of the issue of the Grantor, spouses and surviving
spouses of such issue, or said charitable organizations so much of the income and so much of
the principal of the Trust at such time or times and in such amounts and proportions as the
Trustee, in her uncontrolled discretion, may determine.

Article XI - Fiduciary Powers
Subject to Article XI herein, the Grantor grants to the Trustee full power to deal freely with
any property in the Trust. The Trustee may exercise these powers independently and without
the approval of any court. No person dealing with the Trustee need inquire into the propriety
of any of her actions or into the application of any funds or assets. The Trustee shall
however, exercise all powers in a fiduciary capacity for the best interest of the beneficiaries of
any trust created in this Trust. Without l imiting the generality of the foregoing, the Trustee is
given the following discretionary powers in addition to any other powers conferred by law:
11.4 Specific Securities: To invest in assets, securities, or interests in securities of any nature.

11 .5 Property Transactions: To buy, sell, pledge, exchange, or lease any real or personal
property. . . ; to execute deeds, leases, contracts, bills of sale, notes, mortgages, security
instruments, and other written instruments. . . .
11.7 Maintain Assets: To expend whatever funds she deems proper for the preservation,
maintenance, or improvement of assets. . . .
11.25 Advances: To make cash advances or loans to beneficiaries, with or without security.

Article XIV - Section 121 of the Internal Revenue Code
For purposes of taxation in conformity with the provisions of Section 121 of the Internal
Revenue Code of 1986, as from time to time amended; and any provision under 20 C.F.R.
Section 416.1246 (198°) and 20 C.F.R. Section 416.1103 (1989). as from time to time
amended; 42 U.S.C. Section 1305 or Section 303(c); the Medicare Catastrophic Coverage Act
of 1988, as from time to time amended; or by any provisions adopted August 10. 1993, as part
of the Omnibus Reconciliation Act of 1993, or any future amendments thereto; the Health
Insurance Portability and Accountability Act of 1996; and Section 4734 of the Balanced
Budget Act of 1997; the Trustee may engage in any transaction to comply with said
provisions.
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Article XII - Grantor's Trust Powers
The Grantor intends that she he treated as the owners [sic] of the Trust Estate (both income
and principal) for income tax purposes under one or more of Sections 671 through 678 of the
Internal Revenue Code. . . . (Exhibit 5}

The trust further provided that upon the appellant's death, the trust assets would be distributed in
unequal amounts to her three adult children and one grandson. See Exhibit 5.

The MassIIealth representative provided a copy of memorandum prepared by an attorney in the
agency's legal unit . The MassIIealth attorney maintains that whi l e Article 4.1 slates that the trustee
shall not make any distributions of principal to the appellant, there are other trust provisions which
carve out circumstances under which the trust assets could be made to her or used for her benefi t .
Specifically, the legal memo points to Article XIV (authorizing the trustee to engage in transactions
to comply with the Omnibus Reconciliation Act of 1993); Article XI (authori/ing the trustee to
make cash advances or loans to trust beneficiaries); Article XI (allowing the trustee to invest trust
assets and make distributions); Article IV (under which the appellant reserved a power of
appointment); and Article XII (under which the appellant claims the right to be treated as owner of
income and principal for income tax purposes). See Exhibit 5.

The appellant was represented at the hearing by her daughter (also her power of attorney) as well as
an attorney. As he had not seen the MassIIealth legal memorandum, the appellant's attorney was
also given the opportunity to submit a reply brief during the record open period. In his post-hearing
memorandum, the appellant's attorney disagrees with MassHeallh's finding that the trustee has the
requisite "peppercorn of discretion" to distribute trust assets to the appellant. He addresses each of
the specific provisions raised in the Massl lealth legal memo and argues that none allows the trustee
to use trust assets for the appellant's benefit. See Exhibit 9."

Findings of Fact

Based on a preponderance of the evidence, 1 find the following:

1. On March 10, 2005. the appellant J O G ] Irrevocable Income Trust. She named her daughter
as the sole trustee.

2. The trust terms include the following:

a. The Grantor (appellant) "has no right to alter, amend, modify, or revoke this Trust."
(Article III)

: The attorney also reported in his memorandum that the appellant had died.
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b. The Trustee is required to pay to or apply for the benefit of the Grantor "the net
income, but not principal, at least quarterly, so long as said amount is equal to or in
excess of one hundred dollars. . . ." (Article IV (4.1))

c. The Grantor reserves the power 'kto appoint any part or all of the principal or income
of the Trust Instate . . . to and among any one or more of the issue then living of the
Grantor, spouses, or surviving spouses of such issue," or to a charitable
organization. (Article IV (4.2))

d. During the Grantor's lifetime, "the Trustee may distribute to and among such of the
issue of the Grantor, spouses and surviving spouses of such issue, or said charitable
organizations so mueh of the income and so much of the principal of the Trust at
such time or times and in such amounts and proportions as the Trustee, in her
uncontrolled discretion, may determine." (Article V)

e. The Trustee is granted "full power to deal freely with any property in the Trust."
Specifically, the Trustee is authori/.ed to invest in assets, securities, or interests in
securities of any nature; to buy, sell, pledge, exchange or lease any real or personal
property; to execute deeds, leases, contracts, bil ls of sale, notes, mortgages, security
instruments, and other written instruments; to expend whatever funds she deems
proper for the preservation, maintenance, or improvement of assets; and to make
eash advances or loans to beneficiaries, with or without security. (Article XI)

f. The Trustee is specifically authorized to engage in any transaction to comply with
the provisions of various federal laws, including the Omnibus Reconciliation Act of
1993. (Article XIV)

g. The Grantor intends that she be treated as the owner of the Trust Hstate (both
income and principal) for federal income tax purposes (Article XII)

h. Upon the Grantor's death, the trust assets are to be distributed in unequal amounts to
her three adult children and one grandson (Article VI)

3. On August 12, 2013, the appellant was admitted to a nursing facility.

4. On September 4, 2013, a MassHealth long-term care application was filed on the
appellant's behalf, seeking coverage as of the date of admission.

5. MassHealth initially denied the application for missing verifications, but re-logged the
application for November 4, 2013, when the verifications were submitted.

6. On December 24, 2013, MassIIcalth denied the application for excess assets, determining
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that the assets in the trust remained countable to the appellant.

Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For property held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" - the
rules arc as follows (130 CMR 520.023(3)):

( 1 ) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007(G}(2) or 520.007(G)(8).

For an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor"
the amount countable to an applicant is determined as follows (130 CMR 520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable (rust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

In this case. Masslleallh determined that assets in a trust established by the appellant in 2005 remain
countable to her for Massllealth eligibility puiposes. Massllealth does not dispute that the trust is
irrevocable, but contends that various provisions in the trust nevertheless allow the trustee to access
principal for the appellant's benefit. See F.xhibit 5. After reviewing the trust instrument. I conclude
that the trust provisions, whether considered individually or collectively, do not allow for the trust
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principal to be distributed to the appellant or used on her behalf.

One of the provisions which MassHealth invokes is in Article XIV of the trust, stating that the trustee
may engage in any transaction in order to comply with the Omnibus Reconciliation Act of 1993
("OBRA '93"). MassHealth points out that 42 U.S.C. §1396p(d), which was part of OBRA '93,
"requires that funds in trusts created and/or funded by an applicant or spouse are considered
available/' As the trustee is "authorized to comply with federal Medieaid law," MassHealth argues,
he or she can make the principal available for the benefit of the appellant. See Exhibit 5. This
argument is an oversimplification of federal law. The statute does not simply stale that any funds in
such a trust are automatically countable for Medieaid eligibility purposes. Rather, the law sets forth
criteria for determining countability, rules which largely mirror MassHealth regulations at 130 CAMR
520.023(C). A trust provision which simply authorizes the trustee to ''comply" with federal Medieaid
law does not vest the trustee with enhanced powers to use the trust property for the appellant's benefit.

MassHealth also highlights provisions in Article XI which authorize the trustee to make cash advances
or loans to trust beneficiaries (a class which includes the appellant), as well as to use trust assets to
purchase annuities (which would generate countable income) on the appellant's behalf. I disagree that
the clause pertaining to cash advances or loans enables the trustee to distribute trust assets to the
appellant. At most, it would authorize a loan - which by definition would have to be repaid to the
trust. This cannot reasonably be viewed as a circumstance in which the trust principal can be made
"available" to pay lor the appellant's nursing home care, as she would be obligated to repay those
funds. As to the contention that the trustee can purchase an annuity on the appellant's behalf.
MassHcalth relies on language that empowers the trustee to "invest" trust assets. However, other
language in Article XI suggests that the purpose behind granting this administrative power, among
others, is to "preserve, maintain, or improve" the trust assets. I do not see the "investment" in an
annuity, which would have the effect of depleting trust assets, as consistent with the trustee's powers
here.

MassIIcalth next argues that the appellant's reservation of a power of appointment suggests that she
retained eontrol of and access to the trust principal. The appellant's power of appointment, set forth
under Article IV (4.2), allows her to appoint trust property to "any one or more of the issue then living
of the Grantor, spouses, or surviving spouses of such issue" or to a qualifying charitable organi/ation
(emphasis added). It does not give her the power to appoint trust property to herself or for use on her
behalf. MassHealth's suggestion that this clause would be a "nullity" had the appellant actually
divested herself of control of trust assets is not persuasive.

Finally, MassHealth argues that the appellant's expressed intent to be treated as the owner of the trust
estate for federal income tax purposes is inconsistent with her claim that she retained no control over
the trust property for MassIIeallh eligibility purposes. The appellant's expressed desire to seek

1 Unlike language often found in other trusts, this trust instrument docs not explicitly enumerate the
purchase of annuities as among the trustee's powers.
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beneficial tax treatment as owner of the trust, without more, does not evidence actual "control" over
the trust assets. This clause does not instill in her any affirmative powers over the trust corpus.

On the whole, I agree with the appellant that the trust instrument does not reflect any intent that the
trust principal could be accessed for the appellant's own needs. Compare Doherty v. Director of the
Office of Medieaid, 74 Mass. App. Ct. 439, 442 (2009) ("When considered as a whole, what strikes us
most strongly is that (applicant's! trust constitutes a remarkably lluid legal vehicle, intelligently
structured to provide both [the applicant] and the trustees maximum flexibility to respond to [the
applicant's] changing life needs."). The appellant has not reserved the right to access the trust
principal, and the trustee has no authority to distribute it to her or to use it on her behalf.

A secondary issue here is whether the appellant received any income from the trust, and if not.
whether her failure to receive such income constituted a disqualifying transfer oi" resources. The
appellant is the undisputed income beneficiary of the trust, which provides in Article IV that the
trustee "is required to pay to or apply for the benefit of the Grantor the net income, but not principal, at
least quarterly, so long as said amount is equal to or in excess of one hundred dollars. . . ." Although
Massllealth raised the issue generally in its legal memorandum, the agency has not made any specific
determination regarding the appellant's alleged failure to receive trust income. Now that the trust
corpus has been found to be noncountablc, the matter is remanded to MassHealth to determine
whether the appellant failed to receive any trust income to which she was entitled, and if so, whether
such failure constituted a disqualifying transfer of resources.

This appeal is approved and remanded.

Order for MassHealth

Rescind the notice dated December 24. 2013. Deem the appellant to have had no access to the
principal of the trust. Proceed to redetermine her long-term care eligibility (including any
determinations concerning disqualifying resource transfers) in accordance with this decision.
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Implementation of this Decision

If this decision is not implemented within 30 days after the date hereon. you should contact your
Massliealth Knrollment Center. If you experience further problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Rebecca Brochstcin
Hearing Officer
Board of Hearings

cc: Chelsea MEC
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