
Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Denied

Decision Date: 5/27/14

Appeal Number: 1401264

Hearing Date:

Hearing Officer: Rebecca Brochstein Record Closed:

02/26/2014

04/04/2014

Appearances for Appellant: Appearances for MassHealth:
llclcnc Marcum. Chelsea MKC

Commonwealth of Massachusetts
Executii'e Office of Health and Human Services

Office of Medicaid
Board of Hearings
100 Hancock Street
QUIT icy, MA 02171



APPEAL DECISION

Appeal Decision: Denied

Decision Date: 5/27/14

Massllealth's Rep.: Ilelene Marcum

Hearing Location: Chelsea MassHealth
Enrollment Center

Issue:

Hearing Date:

Appellant's Rep.

Long-term care
eligibility

02/26/2014

Authority

This hearing was conducted pursuant to Massachusetts General Laws C'haptcrs 1181: and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated December 30, 2013, MassHealth denied the appellant's application for
benefits due to excess assets (Hxhib i t 1). The appellant filed a timely appeal on January 24. 2014
(130 CMR 610.015(3); Exhibit 2). Denial of an application for benefits is a valid basis for appeal
(130 CMR 610.032). Hearing was held on February 26, 2014, and the record held open unt i l April
4, 2014, for the appellant to respond to Musslleallh's legal memorandum and for MassHealth to
submit further documentation (Hxhibits 7-10).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined that he had more
countable assets than are allowable under MassHcalth regulations.

Issue

The appeal issue is whether Mass! leallh correctly determined that the appellant has excess assets.
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Summary of Evidence

An eligibility worker from the Chelsea MassHealth Hnrollment Center appeared at the hearing
and testified as follows: The appellant was admitted to a long-term care facility on August 10,
2013. On September 27, 2013, a MassHealth long-term care application was tiled on his behalf.
seeking coverage as of September 1. 2013. The worker forwarded a copy of a trust to the
MassHealth legal unit, which advised that the trust assets were countable to the appellant and his
wife, who lives in the community, for MassHealth eligibility purposes. On December 30, 2013,
MassHealth denied the application on the basis of excess assets. Sec Exhibit 1.

The notice indicates that the appellant and his wife had assets totaling $435,204, consisting of
real estate (in trust) valued at $431,900 and other assets worth $3,304. By regulation, the wife is
entitled to keep $117,920 and the appellant can keep $2,000, leaving them with excess assets
totaling $317,284. See Exhibit 1.

The trust at issue, the fS] Realty Trust, was established by the appellant and his wife on
December 10, 1996. They named their son as trustee, and the Schedule of Beneficiaries lists f ive
individuals (including the trustee son) as 20% beneficiaries. The trust provisions including the
following;

ARTICLE II - TRUST PURPOSES

Section 1: The purpose of this Trust shall be to acquire, hold, manage, and otherwise
deal in real or personal property as best benefits the interest of the "Trust", and its
beneficiaries.

Section 2: The Trustees . . . shall hold any and all property, real and personal, of every
kind and character, now or forever in possession of the Donor, together with the income
and proceeds therefrom (the foregoing being the "Trust Property") in Trust under the
conditions and with the powers set forth in this document.

Notwithstanding any other language herein, the Trustees shall not use, for the benefit of
the Donor(s) of this trust, any of the income earned by said Trust and shall not, in any
event, utilize the principal of said trust for the benefit of the Donor(s).

ARTICLE III -TRUSTEES POWERS

The Trustees shall have in addition to those powers conferred by law or otherwise, the
following discretionary powers, privileges and exemptions:

A. The administer, invest and reinvest the Trust fund in any state or jurisdiction and
in any property . . . whether or not of a kind or in proportion ordinarily considered
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suitable for Trust investments and whether or not productive or marketable, and
may permit all or any part of the Trust property to be held in custody of a banking
institution or brokerage house.

B. To alter, repair, improve, sell, mortgage, lease exchange or otherwise develop,
operate or dispose of any real or personal property at any time for such prices and
on such terms in private or public transactions, as they, in their sold discretion
may deem appropriate.

C. To participate in any reorganization, recapitalization merger or similar transaction.

D. To make any payment or distribution directly to any beneficiary whether or not
competent or to apply the same for their benefit.

U. To determine in accordance with reasonable accounting practice what shall belong
and be chargeable to income, an in making that determination the Trustees may
employ an accountant or attorney at law and rely upon his or her opinion.

F. To apply any amounts payable to any beneficiary hercundcr for the maintenance
and support of such beneficiary if they, by reason of age, illness or other cause, in
the opinion of the Trustees, is incapable of receiving or disbursing it.

ARTICLE VI - BENEFICIARY

The term Bcneficiary(s) wherever used herein shall mean the beneficiary(s) listed in the
Schedule of Beneficial Interests this day executed and filed with the Trustee or in the
Revised Schedule of Beneficial Interests, if any, from time to lime executed and filed
with the Trustee.

ARTICLE VII - PROTECTION OF BENEFICIARIES

Section 1: The beneficiary hereunder shall not be liable for any assessments or debts
whatsoever incurred by the Trustees, and the Trustees shall have no power in any manner
to bind the beneficiary personally. Nor shall the beneficiary have any legal title to the
Trust property held from time to time by the Trustees.

Section 2: The interest of the beneficiary in any share or part of the Trust property, both
principal and income, shall not be alienable, assignable, attachable, or transferable, nor
paid by way of conveyance, and shall not be applied to or held liable for any of their debts
or obligations, either in law or Equity, and shall not in any event pass to their assignee or
Trustee under any assignment or under any insolvency or bankruptcy law, and shall not be
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subject to the interference or control of creditors, spouses or others.

ARTICLE VI11 - AMENDMENTS, ALTERATIONS AND REVOCATION OF
THE TRUST

This Trust shall be irrevocable and not amendable in part or in its entirety by the
Donor(s).

ARTICLE IX - TERMINATION

This trust shall terminate upon the death of the last Donor(s), in which case ownership of
the assets of the Trust shall vest in each of the beneficiaries and/or their children as
described in Article VI above. The Donor(s) then direct that the Trustees in their sole
discretion Deed, Maintain or Sell the Trusts* [sic] assets to assure the Trusts' [sic] intent
under Article VI above.

ARTICLE XII - LIFE INTEREST

Donor(s) reserves in himself/hcrself/thcmselves the right to benefit from and enjoy the
assets held in this Trust for the remainder of his/her/their natural life.

See Kxhibit 6.

On the same date, the appellant and his wife conveyed their real estate to the trust. They did not
reserve a life estate for themselves under the deed.

In its legal memorandum, which was offered into evidence, MassIIcalth argues that the trust is
ful ly countable in an eligibility determination. MassHealth contends that while Article II of the
trust states that the appellant and his wife are not entitled to distributions of income or principal.
Article XII states that, as Donors, they have the full use of the trust assets during their lifetimes.
The agency argues that because their home is "available" to them, it is a countable asset. The
parties named in the Schedule of Beneficiaries, MassHealth maintains, are merely contingent
beneficiaries whose interest does not vest until the death of the appellant and his wife.
MassHealth argues that the trust instrument did not create a mere life estate interest1 for the
appellant and his wife, as the plain language of the trust indicates that they have full use and
enjoyment of trust assets until their deaths.

The appellant was represented at hearing by his son, who holds his power of attorney. He argued

1 MassHealth contended that a l i fe estate interest could only have been created by deed. In this case, the
appellant and his wife did not reserve a l i fe estate in their property when they conveyed it to the trust.
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that the trust donors are not permitted to benefit from the trust property, and that the trust itself is
irrevoeable and eannot be amended. He contended that the terms of the trust only give them the
right to live in the property, similar to a life estate, and that they do not own or retain control over
it. He emphasized that they are not included in the Schedule of Beneficiaries and therefore have
no beneficial interest in the trust. He stated that he did not see how they could possibly benefit
from the trust properly. He noted that his mother, the community spouse, is currently residing in
the property.

The record was held open for the appellant's son to review and respond to the MassHealth legal
memorandum, and for MassIIealth to complete a minimum monthly maintenance needs
allowance (MMMNA) worksheet for the community spouse. During the record-open period the
appellant retained an attorney, who contacted the Board of Hearings to seek an extension to file a
legal memorandum. The extension was granted, and the attorney filed a post-hearing
memorandum on the appellant's behalf. See Exhibits 9-11. MassHealth also submitted an
MMMNA worksheet during the record-open period. See Exhibit 8.2

The appellant's legal memorandum argues that the trust assets are not countable because of the
clause which prohibits the trustees from using any income or principal for the benefit of the
donors. It asserts that Article XII gives them a "life interest" in the trust assets (the real estate),
"very similar to a life estate," but also states that they did not have the ability to rent or benefit
financially from the properly because they did not have a life estate. The memo acknowledges
that these are "conflicting trust terms,"' but adds that "the trustee has a duty to the beneficiaries of
a trust to properly manage the trust corpus for their benefit," whereas he or she has no fiduciary
obligation to the donors. As such, the appellant concludes, "the trustee has a fiduciary obligation
to not allow the Donors to benefit from the income or the principal of the Trust. . . ." The memo
states that "the Donors gave up all control over the assets when they placed them in the Trust."
Sec Exhibit 10.

Findings of Fact

Based on a preponderance of the evidence, 1 find the following:

1. On December 10, 1996, the appellant and his wife established the [S] Realty Trust, naming
their son as trustee. The trust terms include the following:

a. The purpose of this Trust shall be to acquire, hold, manage, and otherwise deal in
real or personal property as best benefits the interest of the "Trust," and its
beneficiaries.

" The worksheet shows the MMMNA calculated at $2,407, with a spousal maintenance needs allowance
of $1.611.44. See Exhibit 8.
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b. The Trustees . . . shall hold any and all property, real and personal, oi'every kind and
character, now or forever in possession of the Donor, together with the income and
proceeds therefrom (the foregoing being the "Trust Property") in Trust under the
conditions and with the powers set forth in this document. (Article II, Section 2)

c. Notwithstanding any other language herein, the Trustees shall not use, for the
benefit of the Donor(s) of this trust, any of the income earned by said Trust and shall
not, in any event, utili/e the principal of said trust for the benefit of the Donor(s).
(Article II. Section 2)

d. The term "Bcneftciary(s) wherever used herein shall mean the beneficiary(s) listed
in the Schedule of Beneficial Interests this day executed and filed with the Trustee
or in the Revised Schedule of Beneficial Interests, if any, from time to time executed
and tiled with the Trustee. (Article VI)

e. This Trust shall be irrevocable and not amendable in part of in its entirety by the
Donor(s). (Article VIII)

f. This trust shall terminate upon the death of the last Donor(s), in which case
ownership of the assets of the Trust shall vest in each of the beneficiaries and/or
their children. . . . (Article IX)

g. Donor(s) reserves in himself/herself/themselves the right to benefit from and enjoy
the assets held in this Trust for the remainder of his/her/their natural life. (Article
XII)

h. The Schedule of Beneficial Interests lists five individuals (including the trustee son)
as 20% beneficiaries in the trust.

2. Also on December 10, 1996, (he appellant and his wife conveyed their real estate to the
realty trust. They did not reserve a life estate in the property.

3. On August 10, 2013. the appellant was admitted to a long-term care facility.

4. On September 27, 2013, a MassHealth long-term care application was filed on his behalf,
seeking coverage as of September 1, 2013.

5. On December 30, 2013, after determining the trust assets were eountable to the appellant,
MassHealth denied the application on the basis of excess assets.

6. The appellant and his wife retained the right to regain trust assets for their own benefit.
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Analysis and Conclusions of Law

Generally, resources held in a trust are considered available if under any circumstances described
in the terms of the trust, any of the resources can be made available to the individual. 130 CMR
520.023. For properly held in a revocable trust - defined in 130 CMR 515.001 as "a trust whose
terms allow the grantor to take action to regain any of the property or funds in the trust" - the
rules are as follows (130 CMR 520.023{B)):

(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are
countable income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing-
facility resident are considered transfers for less than fair-market value and are treated in
accordance with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing-facility resident or spouse held in a revocable
trust is a countable asset. Where the home or former home is an asset of the trust, it is not
subject to the exemptions of 130 CMR 520.007{G}(2) or 520.007(G)(8).

For an irrevocable trust - defined as "a trust that cannot be in any way revoked by the grantor" -
the amount countable to an applicant is determined as follows (130 CMR 520.023(C)):

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or (8).

At issue in this case is whether the assets in the [SJ Really Trust are countable to the appellant and his
wife, who resides in the community. MassHealth determined that the assets are countable, thereby
disqualifying the appellant from long-term care eligibility. The appellant contends that the trust
provisions prohibit the trustee from making distributions of trust assets or income to him and his wife,
and that the trust property is therefore not countable.

It is unnecessary to reach the issue of whether the trustee has the authority to distribute trust property
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to the appellant, as I conclude that the appellant and his wife retained sufficient control over the trust
assets to effectively render the trust revocable - and therefore fully countable. As set forth above, a
revocable trust is defined as "a trust whose terms allow the grantor to take action to regain any of
the property or funds in the trust." See 130 CMR 515.001. Though the trust instrument includes
a provision stating that it cannot be revoked, this clause "may not be read in isolation; rather, it
must he construed and qualified in light of the trust instrument as a whole." See Doherty v. Director
of the Office of Mcdicaid. 74 Mass. App. Ct. 439, 441 (2009). Article XII of the trust also states the
following: "Donor(s) reserves in himselt/herself/themselvcs the right to benefit from and enjoy
the assets held in this Trust for the remainder of his/her/their natural life." This language is quite
broad. It does not limit the donors to merely occupying the real estate owned by the trust, for
example. It is not unreasonable to conclude that retaining a general right to "benefit" from the
assets constitutes "regaining" access to them, whether for the purpose of paying for their nursing
home stay or for other uses. The trust is therefore considered revocable under the def in i t ion set
forth at 130 CMR 515.001, Because the trust is revocable, it is fully countable for Massllealth
e l i g i b i l i t y purposes. See 130 CMR 52().()23(B). As such, MassHeallh correctly determined that
the appellant's assets exceed regulatory l imi ts , See 130 CMR 520.003."'

This appeal is denied. If the appellant removes the property from the trust within 30 days of this
decision, Massl lealth will make a new eligibility determination while preserving the application date.

Order for MassHealth

If the appellant removes the property from the trust within 30 days of this decision, make a new
eligibility determination while preserving the application date.

' The evidence would nol support an argument, had one been made, that the appellant's wife requires the
excess assets to meet her minimum monthly maintenance needs allowance ( M M M N A ) . The M M M N A
worksheet submitted by ihe MassHealth e l i g i b i l i t y worker (to which the appellant raised no objection)
shows that the spousal maintenance needs allowance (the difference between the M M M N A and the
spouse's income, not i n c l u d i n g the interest generated by her share of the spousal assets) is $ 1 , 6 1 1.44. and
that all but $134.39 of this is covered by shi f t ing the appellant's avai lable income to his wife. See
Exhib i t 8. Though the relevant interest rates for the date of hearing are not in evidence, it is almost
certainly the case thai only a portion of the excess assets (valued at $317.284) would be needed to
generate $134.39 in monthly interest income. See 130 CMR 520.017(D). Considering the case from th i s
angle therefore does not change the ultimate result here.
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Notification of Your Right to Appeal to Court

If you disagree with this decision, you have the right to appeal to Court in accordance with Chapter
30A of the Massachusetts General Laws. To appeal, you must file a complaint with the Superior
Court for the county where you reside, or Suffolk County Superior Court, within 30 days of your
receipt of this decision.

Rebecca Brochstein
Hearing Officer
Board of Hearings

cc: Chelsea MEC
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