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Enrollment Center

No

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapters 118E and 30A, and
the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated January 21, 2014, MassHeallh denied the appellant's application for
benefits because of excess assets (Hxhibi l 1). The appellant filed this appeal in a timely manner on
January 30, 2014 (130 CMR 610.015(B); Lxhibit 2). Denial of an application for benefits is a valid
basis for appeal (130 CMR 610.032).

Action Taken by MassHealth

MassHealth denied the appellant's application for benefits because it determined she has more
countable assets than are allowable under MassHealth regulations.

Issue

The appeal issue is whether the assets in a trust arc countable to the appellant?
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Summary of Evidence

A MassIIealth representative appeared telephonically at the hearing and testified as follows: The
appellant was admitted to a nursing facility on October 21, 2013. On December 12, 2013 appellant
submitted a MassHealth long-term care application seeking coverage as of December 14. 2013. On
January 21, 2014, MassHealth denied the application because of a determination that the appellant
has countable assets in excess of the permissible limit under Massllcalth regulations. Specifically,
MassHeallh (bund that the appellant retains access to trust assets contained in a family trust created
on July 21, 2008. The trust documents were forwarded to the Massllcalth legal unit, which
determined that the trust assets are countable to the appellant (Hxhibit 4).

A copy of the trust instrument was submitted into evidence (Exhibit 6). The parties agree that the
donor of the trust is appellant. The trustees are FL and JZ. appellant's niece and nephew. The
beneficiaries of the trust are the applicant's legatees set forth in her last will , or, if she does not
exercise her special power to appoint in her will , one-half to FL and one-half to JZ. By deed dated
July 21, 2008, the applicant transferred, for nominal consideration, her real property located in
Woburn, Massachusetts to the trustees of the trust. In June 2010, the Woburn real estate was sold
for a gross sales price of $339,900. On June 15, 2010, the net proceeds of $324,007.77 were
deposited into Citizen's Bank account ending in #812-9. On June 16, 2010, the net proceeds were
transferred to Citizen's Bank account ending in #828-7.

The relevant trust provisions are set forth as follows:

FIRST: This trust indenture shall be irrevocable, and the Donor reserves no rights
to alter or amend it. ...

SECOND: The trust property shall be disposed of in the following manner:

During the lifetime of the donor, the Trustee may pay to [appellant] or apply for
the benefit of her, so much of the net income of the trust as the trustee should
determine, in the trustee's absolute discretion to be necessary or appropriate for the
comfort, welfare, maintenance and support of [appellant].

Any such income not so paid or applied may be added to the principal of the trust
fund or held as accumulated income for later disposition as hereinbefore provided.
On the death of the donor, the trust property, including accumulated income, shall
be administered in the following manner:

A. To the extent that any of the probate estate of the donor has insufficient
assets to pay them, the Trustee shall pay the costs of administration of
any of the donor's probate estate, and the estate and inheritance taxes,
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as may (sic) attributable, to the inclusion of the trust property hereunder
in her estate for estate tax purposes out of the trust.

B. Thereinafter the death of [appellant], the Trustees shall pay the then
remaining Trust property, including any undistributed income, to, or
shall hold the same for the benefit of such legatee of [appellant] as she
may appoint by her Last Will, provided such Will specifically refers to
the power herein given to [appellant]. This power shall be exercisable
by [appellant], alone and in all events, but shall be exercisable in favor
of her, not the creditors or estate. No general residuary bequest or
devise shall operate as an exercise of the special power of appointment
herein conferred;

C. Provided however, that if or to the extent that [appellant] does not
exercise the special power to appoint by Will granted in paragraph B
above, the Trustees shall distribute the remaining Trust properly as
follows:

To the family of [appellant]:

One-half to [FL], of Melrose, Massachusetts, with issue taking by
right of representation; and

One-half to [JZ], of Hopkinton, Massachusetts, with issue taking by
right of representation; . . .

FOURTH:

During the lifetime of the donor, the Trustee shall make no distributions of
principal from the Trust, to or on behalf of the donor.

Notwithstanding the provisions of the previous paragraph 2 hereof, during the
lifetime of the donor the Trustee may pay to or apply such amount or amounts of the
principal of this Trust to the then living children of the donor, as the Trustee deem
necessary or desirable for their maintenance and health and reasonable comfort and
their education, including college and professional education.

The donor shall also and in any event have the right to occupy any real property,
now or later held by this trust, or any successor property, as their residence for her
lifetime, provided that the Trustee hall have the power to sell the premises with the
written assent of the donor (or their legal guardian, conservator, attorney in fact, as
applicable), but without license of any court; and provided, further, that if the
property is sold then the proceeds shall remain subject to the provisions of this
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Trust.

SKVBNTH: The Donor expressly waives any and all right which she may have, by
operation of law or otherwise, to revoke, alter, amend or otherwise change this Declaration
of Trust or any provisions hereof.

SCHKDUIT^ A forms a part of the Declaration of Trust, and the relevant parts are set forth
as follows:

FIRST: Powers of Trustees: The Trustees shall have in addition to those conferred by law
or otherwise the following discretionary powers, privileges, and exemptions:

e. To invest and reinvest in real and personal property, including, without
limitation, stocks, bonds, notes, mortgages, partnership interests and
common trust funds, as the Trustee shall determine, without being limited to
property authori/ed by law, and without regard to the principles of
diversification;

d. To determine how all stocks and cash dividends, rights, and other receipts,
and all disbursements for whatever purpose, shall be credited to, charged to,
or apportioned between principal and income. . . .

f. To borrow money, with or without security, for any purpose of the trust,
on such terms as the Trustee shall deem appropriate, and to mortgage, or
pledge property of the trust for the purpose of securing any loan; . . .

(Kxhibi t 6).

MassHealth argues that for trusts created on or after August 11, 1993, the provisions of 42 USC
§1396p(d) and 130 CMR 520.023 apply. Citing Cohen v. Comm'r. Division of Medical
Assistance. 423 Mass. 399. 416 (1996), Lebow v. Commissioner of Div. of Med. Assistance. 433
Mass. 171 , 177-178 (2000), and Dohertv v. Dir. of the Office of Medicaid. 74 Mass. App. Ct.
439, 443 (2009). MassHealth argues that because there arc circumstances under which the trustees
have discretion to distribute income and principal to the appellant, all trust assets are countable in
determining appellant's MassI lealth eligibility.

MassHealth notes that appellant established the trust with her own funds during her lifetime.
MassHealth argues that there is a presumption that trusts containing the assets of an applicant are
countable in an eligibility determination. The federal Medicaid statute mandates that
determinations regarding the countability of a self-settled inter vivos trust arc made without regard
to the purpose of the trust, without regard to whether trustees have or exercise any discretion under
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the trust, without regard to when and whether distributions may be made from the trust, and without
regard to any restriction on the use of distributions from the trust. MassIIealth argues that the
Fourth Article of the trust purports to deny the trustee discretion to distribute principal to the
appellant, but gives the trustee discretion to distribute principal during appellant's lifetime to her
then living children. MassIIealth argues that because there is no evidence that appellant has living
children, the only beneficiary of the trust during appellant's lifetime is the appellant herself.
MassIIealth also notes that in Article Second, appellant reserved a power to appoint all trust
property, and in Article Fourth, appellant has the right to occupy any real estate in the trust for her
lifetime. Article Second also allows principal to be used to satisfy the appellant's debts if her
probate estate is insufficient. MassIIealth argues that each of these provisions is a circumstance
under Medicaid law showing that the principal has at all times been available for the benefit of the
appellant. In addition, under Schedule A, the trustee can determine which assets are deemed
income and which are principal, may borrow money, mortgage or pledge any property to obtain a
loan, and may invest trust property. Thus, the trustee can convert the principal to an income
producing product such as an annuity. MassHealth argues that whether a trustee chooses to
exercise his discretion and/or claims that such action would be a breach of his fiduciary duly, is
not relevant to a Medicaid eligibility determination. Lastly, MassIIealth asserts that trust
principal has been transferred to appellant (Exhibit 4).

MassHealth notes that appellant's attorney initiated an equity action in the Middlesex County
Probate & Family Court (Docket No. 14E0009GC). In the complaint, the plaintiffs (the initial
trustees of the trust) seek declaratory judgment from the court determining the amount of principal
and the amount of income in the trust (Exhibit 4, exhibit A). Also included is an ex parte motion
for approval of trustee process to attach the trust funds, which was allowed and executed on
February' 11. 2014 (Exhibit 4, exhibit A; testimony). MassIIeallh states that appellant claims that
this action renders the trust assets inaccessible as of February 11, 2014, the dale the assets were
frozen pending the outcome of the lawsuit. MassIIealth disagrees, and argues that on February 10.
2014, the initial trustees of the Irusl resigned as trustee and nominated a new trustee. MassIIealth
argues that this lawsuil does not render the assets inaccessible. MassHealth argues that under the
plain language of Ihe controlling federal Medicaid statute and Medicaid case law interpreting the
same, the probate court action and order do not insulate the resources from countability in a
Massliealth eligibility determination (Exhibit 4).

Appellant submitted a memorandum of law in support of her position (Exhibit 5). Appellant argues
that the trustees of this irrevocable trust have no discretion to distribute principal to the appellant.
Further, appellant argues that the unexecuted special power of appointment does not give her
control over or access to trust principal, but rather allows her to execute a new will to appoint the
property to other individuals. Appellant argues that her right to use and occupy the subject real
estate does not give her access to trust principal. Appellant argues that Article Fourth of the trust
provides that the trustees may distribute principal to appellant's then-living children. Appellant
asserts that she has one living disabled child whose interests have been provided for by separate
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trust, and that the parties understood that the words "niece" and "nephew'" were meant to he utili/ed
instead. The parties are in the process of remedying this serivener's error (Exhibit 5, exhibit Q).
Appellant argues that no trust principal was paid to her. Lastly, appellant argues that the probate
court action renders the trust access inaccessible until the probate court decides the matter (Exhibit
5).

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. On July 21. 2008. appellant established an irrevocable family trust. The trustees are FI . and
J/,. appellant's niece and nephew.

2. By deed dated July 21. 2008. the applicant transferred her real property located in Woburn,
Massachusetts to the trustees of the trust.

3. The appellant was admitted to a nursing facility on October 21, 2013.

4. On December 12, 2013, a MassHealth long-term care application was submitted on the
appellant's behalf, seeking coverage as of December 14, 2013.

5. On January 21. 2014, MassHealth denied the application because it determined that the trust
property was a countable asset and that the appellant was over the $2,000 asset l imit for
MassI lealth benefits (Hxhibit 1).

6. Per Article Second of the trust, the trustee may distribute income to the appellant during her
lifetime.

7. Per Article Fourth of the trust, the trustees may not distribute any principal to the appellant
during her lifetime.

8. Per Article Seventh of the trust, the appellant does not reserve any right to revoke, alter.
amend, or otherwise change the trust at any time.

Analysis and Conclusions of Law

At issue in this case is Massllealth's determination that the appellant has available assets in
excess of the allowable l imi t under MassHeallh regulations. Specifically, MassHealth
determined that the appellant retained access to property (and subsequently funds) in an
irrevocable family trust. The appellant contends that under the terms of the trust she is entitled to
trust income only, but that the trustee has no discretion to distribute principal to her.
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Massliealth argues that a review of the whole of the trust document reveals that applicant retained
substantial control over all trust assets, including the principal. MassHealth cites as an example the
trustee's broad authority under Schedule A, which could be used to convert principal to income,
which could then be paid to appellant under the Second Article. Further, MassHcallh argues that
appellant's reservation of a power to appoint all trust property, her right to occupy any real estate in
the trust for her lifetime, and the provision that allows principal to be used to satisfy the appellant's
debts if her probate estate is insufficient, all demonstrate that principal has at all times been
available for the benefit of the appellant. MassHealth argues that appellant is a lifetime beneficiary
of this self-settled inter vivos irrevocable trust, and there are circumstances under which principal
can be made available or used for the benefit of the applicant (Exhibit 4). Appellant disagrees with
the MassHealth position, and argues that appellant has absolutely no access to trust principal
(Exhibit 5).

42 USC §1396p provides in pan as follows:

(d) Treatment of trust amounts
(1) For purposes of determining an individual's eligibility for, or amount of, benefits

under a Slate plan under this subchapter, subject to paragraph (4), the rules specified in paragraph
(3) shall apply to a trust established by such individual.

(2)
(A) For purposes of this subsection, an individual shall be considered to have
established a trust if assets of the individual were used to form all or part of the
corpus of the trust and if any of the following individuals established such trust
other than by will:

(i)'fhe individual.
(ii)The individual's spouse.
(iii)A person, including a court or administrative body, with legal authority
to act in place of or on behalf of the individual or the individual's spouse.
(iv)A person, including any court or administrative body, acting at the
direction or upon the request of the individual or the individual's spouse.

(B) In the case of a trust the corpus of which includes assets of an individual (as
determined under subparagraph (A)) and assets of any other person or persons, the
provisions of this subsection shall apply to the portion of the trust attributable to
the assets of the individual.
(C) Subject to paragraph (4), this subsection shall apply without regard to

(i) the purposes for which a trust is established,
(ii) whether the trustees have or exercise any discretion under the trust,
(iii) any restrictions on when or whether distributions may be made from
the trust, or
(iv) any restrictions on the use of distributions from the trust.
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(3)
(A) In the case of a revocable trust -

(i) the corpus of the trust shall be considered resources available to the
individual,
(ii) payments from the trust to or for the benefit of the individual shall be
considered income of the individual, and
(iii) any other payments from the trust shall be considered assets disposed
of by the individual for purposes of subsection (c) of this section.

(B) In the case of an irrevocable trust -
(i) if there are any circumstances under which payment from the trust
could be made to or for the benefit of the individual, the portion of the
corpus from which, or the income on the corpus from which, payment to
the individual could be made shall be considered resources available to the
individual, and payments from that portion of the corpus or income -

(I) to or for the benefit of the individual, shall be considered
income of the individual, and
(II) for any other purpose, shall be considered a transfer of assets
by the individual subject to subsection (c) of this section; and

(ii) any portion of the trust from which, or any income on the corpus from
which, no payment could under any circumstances be made to the
individual shall be considered, as of the date of establishment of the trust
(or, if later, the date on which payment to the individual was foreclosed} to
be assets disposed by the individual for purposes of subsection (c) of this
section, and the value of the trust shall be determined for purposes of such
subsection by including the amount of any payments made from such
portion of the trust after such date.

(42USC§1396p).

130 CMR 520.023 applies to trusts or similar legal devices created on or after August 11, 1993,
and provides in part as follows:

(C) Irrevocable Trusts.

(1} Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest)
of an irrevocable trust that could be paid under any cireumstances to or for the
benefit of the individual is a countable asset.

(b) Payments from the income or from the principal of an irrevocable trust
made to or for the benefit of the individual are countable income.
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(c) Payments from the income or from the principal ol" an irrevocable trust
made to another and not to or tor the benefit of the nursing-facility resident arc
considered transfers of resources for less than fair-market value and are treated
in accordance with the transfer rules at 130 CMR 520.019(G).

(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a
countable asset. Where the home or former home is an asset of the trust, it is
not subject to the exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion oflhe principal or income from the principal
(such as interest) of an irrevocable trust thai could not be paid under any
circumstances to or for the benefit of the nursing-facility resident will be considered
a transfer for less than fair-market value and treated in accordance with the transfer
rules at 130 CMR 520.019(G).

Under Massllcalth regulations, any portion of the principal or income from the principal (sueh as
interest) of an irrevocable trust that could be paid under any circumstances to or for the benefit of
the individual is a countable asset. Payments from the income or from the principal of an
irrevocable trust made to or for the benefit of the individual are countable income. The home or
former home of a nursing-facility resident or spouse held in an irrevocable trust that is available
according to the terms of the trust is a countable asset. (130 CMR 520.023(C)).

MassHealth argues that the trustee's broad authority under Schedule A, which could be used to
convert principal to income, which could then be paid to appellant under Article Second compels a
finding that the trust principal is countable to appellant. I disagree. If the trustees were to use trust
principal to purchase an annuity, they would be permitted per the terms of the trust to distribute to
the appellant only the annuitized interest, not the full annuity payment (comprised of both principal
and income). Further, I am not persuaded by MassHealth's argument that appellant's reservation
of a special power of appointment and her right to occupy any real estate in the trust for her lifetime
create circumstances where principal is available to the appellant. Further, I find that the provision
that allows principal to be used to satisfy the appellant's debts after her death is not relevant to the
analysis here, as it becomes applicable only after appellant's death.

I have reviewed the trust as a whole and I find that the trust assets are not available to the
appellant.2 I find that the trust provisions present in the Doherty case cited by the parties are

1 Further, 1 am not persuaded by the MassHealth argument il" appellant has no chi ldren , the trustees' discretionary
power to distribute principal during appellant's lifetime to her then l iving children somehow gives the trustees the power
to distribute principal to the appellant.
2 The parties also dispute whether trust p r inc ipa l has been distributed to appellant (Exhib i t s 4 and 5). I find that
Massl lealth did not present sufficient evidence to substantiate th is assertion.
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distinguishable from the trust provisions here. Despite language purporting to prohibit distributions
of principal to the donor, the court in Doherty concluded that when considered as a whole, the trust
evidenced the donor's expectation or intent that the trustees would invade assets when necessary to
ensure the donor's comfort. Doherty, at 442. The Doherty court focused on several aspects of the
trust, one of which was a trust provision that gave the trustee discretionary power to distribute
principal to trust "beneficiaries" if the trustee determined it inadvisable or unnecessary to continue
the trust. The court interpreted the term ''beneficiaries1' to potentially include the donor,
notwithstanding the fact that other trust provisions expressly prohibited distribution of principal to
the donor. Importantly, such discretionary power does not exist in the trust at issue here. The
Doherty court also noted that "embedded in the trust's governing recitation is not only an explicit
assessment that public or other charitable benefits will likely be insufficient to provide the donor
the quality of life she might desire, but the corollary implicit direction for the trustees, in such
case, to invade assets to make up that difference." Doherty. at 442." The trust at issue here
contains no explicit assertion that public benefits will likely be insufficient for appellant, nor any
implicit direction for the trustees to invade trust assets to ensure that appellant's quality of life is
maintained. Despite the appellant's retention of some control over the trust, I do not find that
"implicit direction" referenced in Doherty.4 The Doherty court specifically stressed that it had "no
doubt that self-settled, irrevocable trusts may, if so structured, so insulate trust assets that those
assets will be deemed unavailable." 1 conclude that the trust here does exactly that. Accordingly, I
conclude that the trust assets are not countable to appellant for MassHcalth purposes (130 CMR
520.023(C)).5

This appeal is APPROVED.

Order for MassHealth

Rescind notice dated January 21, 2014 and do not count trust assets in eligibility determination.
Notify appellant.

1 For example, the donor in Doherty also directs the trustee to accumulate the trust principal to the extent feasible,
due the unforeseeability of the donor's future needs, and without regard to the interest of the remaindermen.
'' The retention of some control includes appellant's reservation of a special power of appointment and her right to
occupy any real estate in the trust for her l ifetime.

In light of this conclusion, 1 need not address appellant's inaccessibility argument, per 130 CMR 520.006, relative
to the action filed in the Middlesex County Probate & Family Court (Docket No. 14K0009GC).
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Implementation of this Decision

If this decision is not implemented within 30 days after the date of this deeision, you should contact
your MassIIcalth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings, Office of
Medicaid, at the address on the first page of this decision.

Sara E. McGrath
Hearing Officer
Board of Hearings

cc:
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